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IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In theMatterofApplicationSerialNo. 85644802
Publishedin the Official Gazetteon November13, 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. d/b/a )
BLUEWATER RENTALS )

)
Opposer, ) Opposition!CancellationNo. 91209747

v. )
)

BLUEWATER KEY RV OWNERSHIP )
PARK PROPERTYOWNERS )
ASSOCIATION, INC., )

)
Applicant )

)
BLUEWATER KEY RV OWNERSHIP )
PARK PROPERTYOWNERS )
ASSOCIATION, iNC., )

)
Petitioner, )

v. )
)

CLARK, RITA M. d/b/a )
BLUEWATER RENTALS )

)
Respondent. )

MOTION FORLEAVE TO TAKE VIDEO TELECONFERENCEDISCOVERY
DEPOSITIONSAND/OR TELEPHONICDISCOVERYDEPOSITIONS
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Applicant/Petitioner,BluewaterKey RV OwnershipParkOwnersAssociation,Inc.

(hereinreferredto as“Applicant/Petitioner”),throughits undersignedcounsel,movesfor leaveto

conductdiscoverydepositionsandtestimonydepositionsby remotemeanspursuantto Rule

30(b)(4)of theFederalRulesof Civil Procedure,Section404.06of the TBMP, Section703.01(b)

oftheTBMP, andSection703.01(h)oftheTBMP. SeeFED. R. Civ. P. 30(b)(4);TBMP §

404.06,703.01(b), 703.01(h). Applicant/Petitionerrequestspermissionfrom the TrademarkTrial

andAppealBoardto conductvideo teleconferencetestimonydepositionsofRonaldLacroix

during thetestimonyperiod. Applicant/Petitionerrequestspermissionfrom theTrademarkTrial

andAppealBoardto conductdiscoverydepositionsandtestimonydepositionsof JamesMazurek

by video teleconference. In addition,Applicant/Petitionerseeksapprovalto conducta telephonic

depositionofRichardNageotte. Applicant/Petitionersetsforth hereinsufficientgroundsfor the

TrademarkTrial andAppealBoardto liberally grantthemotionfor leaveto conductthe

depositionsofRonaldLacroix, JamesMazurek,andRichardNageotteby remotemeans.These

groundsincludeillness, inability to travel, distance,andtravel conflicts.
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I. INTRODUCTION

On March 13, 2013,attorneysfor Opposer/RespondentRita Clark d/b/aBluewaterRentals

(“Opposer/Respondent”)filed a Noticeof OppositionagainstApplicant/Petitioner.SeeMinor

Dccl. ¶ 2. On the sameday, the TrademarkTrial andAppealBoardissuedan initial scheduling

order.SeeMinor Deci. ¶ 3 . Accordingto the initial schedulingorder,thedeadlinefor

Applicant/Petitionerto answertheNoticeof OppositionwasApril 22, 2013. SeeMinor Deci. ¶4.

On April 1 8, 2013, attorneysfor Applicant/Petitionerfiled anAnswerto Noticeof

OppositionandCounterclaimfor Petitionto Cancel.SeeMinor Deci. ¶ 5. On April 24, 2013,the

TrademarkTrial andAppealBoardissueda secondschedulingorder,which encompassed

schedulingdatesfor theoppositionclaimsin theNoticeof Oppositionandschedulingdatesfor a

newcancellationcounterclaimin theAnswerto Noticeof OppositionandCounterclaimfor

Petitionto Cancel.SeeMinor Deci. ¶ 6. Underthe secondschedulingorderofApril 24, 2013,the

answerto the cancellationcounterclaimwasdueon May 24, 2013.SeeMinor Deci. ¶ 7. On May

23, 2013, attorneysfor Opposer/Respondentfiled Opposer’sAnswerandAffirmative Defensesto

Applicant’s Counterclaimfor Petitionto Cancel.SeeMinor Decl. ¶ 8.

Theattorneysfor thepartiesheld a discoveryconferenceandexchangedinitial

disclosures.SeeMinor Decl. ¶ 9. On August8, 2013, attorneysfor Applicant/Petitionerserved

admissionrequests.SeeMinor Decl. ¶ 10. On August 12, 2013,attorneysfor Applicant/Petitioner

servedinterrogatoriesandproductionrequests.SeeMinor Decl. ¶ 1 1.

On October6, 2013, attorneysfor Opposer/Respondentfiled amotionto extendthetime

to respondto discovery,servedby attorneysfor Applicant/Petitioner.SeeMinor Decl. ¶ 12. In

themotion, attorneysfor Opposer/Respondentrequestedan extensionuntil September27, 2013.
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SeeMinor Deci. ¶ 13. In a decisionofOctober10, 2013,theTrademarkTrial andAppealBoard

grantedthemotion for extensionoftime, filed by attorneysfor Opposer/Respondent.SeeMinor

Deci. ¶ 14. In thedecisionof October10, 2013, theTrademarkTrial andAppealBoardindicated

that all trial dateswould remainthe same.SeeMinor Decl. ¶ 15. After attorneysfor

Applicant/Petitionermadenumerousrequestsfor outstandingdiscovery,attorneysfor

Applicant/Petitionerreceiveda discoveryCD from attorneysfor Opposer/Respondenton or about

November19, 2013.SeeMinor Deci. ¶ 16.

A. FactualBackgroundandProceduralHistory for Motion for Leave

On November21 , 2013 , attorneysfor Applicant/Petitionermailed overnight notices of

discoverydepositionsfor six fact witnesses.See Minor Deci. ¶ 1 7, Ex. A. On November22,

2013, attorneysfor Applicant/Petitioneremailedcopiesof the six noticesof discoverydepositions

to attorneysfor Opposer/Respondent.See Minor Deci. ¶ 1 8, Ex. A. On November22, 2013,

attorneys for Applicant/Petitionermailed overnight copies of two more notices of discovery

depositionsfor fact witnesses.See Minor Deci. ¶ 1 9, Ex. D. The notices from attorneysfor

Applicant/Petitionerindicated that the discovery depositionsmay be changedto a mutually

agreeabletime andlocation.SeeMinor Deci. ¶ 20, Exs. A-D.

OnNovember25, 2013,attorneysfor Applicant/Petitionerinquiredasto whether

attorneysfor Opposer/Respondentwould consentto video teleconferencedepositions,which

would beprudentandcosteffectivefor all parties.SeeMinor Dccl. ¶ 21 , Ex. E. Attorneysfor

Applicant/Petitionersoughtto deposesomewitnesses,who wereout ofthe StateofFloridaand/or

out oftheUnited States.SeeMinor Deci. ¶ 22. Theemail ofNovember25, 2013 sentby

attorneysfor Applicant/Petitionerreferredto proposeddatesof December1 1 , 2013 , December

12, 2013,andDecember13, 2013 for discoverydepositions.SeeMinor Decl. ¶ 23, Ex. E.
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On November25, 2013, attorneysfor Opposer/Respondentindicatedthatattorneysfor

Opposer/Respondenthadconflicts with thedatesin theemail ofNovember25, 2013.SeeMinor

Deci. ¶ 24, Ex. F. Attorneysfor Opposer/Respondentdid not specifywhich dateswerein

conflict. SeeMinor Deci. ¶ 25, Ex. F.

On November26, 2013 , attorneysfor Applicant/Petitioneremailedattorneysfor

Opposer/Respondent,indicatingthatattorneysfor Applicant/Petitionerwereattemptingto find a

mutuallyagreeduponschedulefor all partiesconcerned.SeeMinor Deci. ¶ 26, Ex. G. In the

email ofNovember26, 2013,attorneysfor Applicant/Petitionerrequestedtheavailabilityof

attorneysfor Opposer/Respondentfor discoverydepositionsduringthedatesofDecember3,

2013 to December17, 2013.SeeMinor Deci. ¶ 27, Ex. G.

On November27, 2013,attorneysfor Applicant/Petitionersenta follow up email to

attorneysfor Opposer/Respondent.SeeMinor Deci. ¶ 28, Ex. H. In theemail ofNovember27,

2013,attorneysfor Applicant/Petitionerindicatedthat attorneysfor Applicant/Petitionerhadnot

receivedanyavailabledatesto re-noticediscoverydepositionsfor thewitnesses.SeeMinor Decl.

¶ 29, Ex. H. Attorneysfor Opposer/Respondentwereunresponsive.SeeMinor Decl. ¶ 30, Ex. I.

On December2, 2013, attorneysfor Applicant/Petitionersenta follow up email to

attorneysfor Opposer/Respondent.SeeMinor Deci. ¶ 3 1, Ex. I. In the email ofDecember2,

2013, attorneysfor Applicant/Petitioneragainrequestedavailabledatesfrom attorneysfor

Opposer/Respondentregardingdiscoverydepositions.SeeMinor Deci. ¶ 32, Ex. I. On December

2, 2013,attorneysfor Applicant/Petitionerinquiredaboutconductingsomediscoverydepositions

by video teleconferenceandconductingotherdiscoverydepositionsonly by telephonicmeans.

SeeMinor Deci. ¶ 33, Ex. I.
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On December2, 2013 , attorneysfor Opposer/Respondentindicatedthat attorneysfor

Opposer/Respondentwould like to hold a teleconferencebetween3 :OOpmand5:30pmon

December2, 2013.SeeMinor Deci. ¶ 34, Ex. J. On December2, 2013,attorneysfor

Applicant/Petitionerindicatedthat a teleconferencecould beheldbefore4:30pmon December2,

2013 or attorneysfor Opposer/Respondentcouldmerelyemail the availability informationto

attorneysfor Applicant/Petitioner.SeeMinor Deci. ¶ 35, Ex. K. At 5:00pmon December2,

2013,attorneysfor Opposer/Respondentindicatedthat attorneysfor Opposer/Respondentwere

unableto hold theteleconference.SeeMinor Deci. ¶ 36, Ex. L. No availability information

regardingdiscoverydepositionswasprovidedby attorneysfor Opposer/Respondenton December

2, 2013. SeeMinor Deci. ¶ 37, Ex. L. Further,attorneysfor Opposer/Respondentprovidedno

informationasto whetherattorneysfor Opposer/Respondentwould consentto discovery

depositionsby video teleconferencemeansor telephonicmeans.SeeMinor Decl. ¶ 38, Ex. L.

On December3 , 2013 , attorneysfor Opposer/Respondentsentan email, inquiring asto

whenattorneysfor Applicant/Petitionerwouldbeavailablefor a teleconferenceon December3,

2013 to discusstheschedulingofdiscoverydepositions.SeeMinor Decl. ¶ 39, Ex. M. On

December3 , 2013,attorneysfor Applicant/Petitionerrespondedto the email of December3, 2013

from attorneysfor Opposer/Respondent.SeeMinor Deci. ¶ 40, Ex. N. Attorneysfor

Applicant/Petitionerrespondedthat the attorneysfor thepartiescouldhold a teleconference

before3 :00 pm on December3, 2013 . SeeMinor Deci. ¶ 41 , Ex. N. In the email of December3,

2013, attorneysfor Applicant/Petitioneralso indicatedthatotherwise,thedatesandtimescould

beemailedby attorneysfor Opposer/Respondentto attorneysfor Applicant/Petitioner.SeeMinor

Decl. ¶ 42, Ex. N.
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on December3, 2013, attorneysfor Opposer/Respondentheld a teleconferencewith

attorneysfor Applicant/Petitioner.SeeMinor Deci. ¶ 43, Exs. 0, P. In theteleconferenceof

December3, 2013, attorneysfor Opposer/Respondentrequesteda ninetydayextensionof the

discoveryperiod. SeeMinor Decl. ¶ 44, Ex. N. On December3, 2013, for the first time,

attorneysfor Opposer/Respondentindicatedthat attorneysfor Opposer/Respondentwantedto

takediscoverydepositions.SeeMinor Dccl. ¶ 45, Ex. Q. Attorneysfor Opposer/Respondent

indicatedthat conductingso manydiscoverydepositionscloseto the endof discoverywould be

impractical.SeeMinor Decl. ¶ 46, Ex. Q. Prior to December3, 2013,attorneysfor

Opposer/Respondenthadnot noticedanydiscoverydepositions.SeeMinor Decl. ¶ 47, Ex. Q.

Further,prior to December3, 2013,attorneysfor Opposer/Respondenthadnotpropoundedany

interrogatories,productionrequests,or admissionrequestsuponApplicant/Petitioner.SeeMinor

Deci. ¶ 48. Attorneysfor Opposer/Respondentwerewell awareofthepreviousdeadlineof

December20, 2013 for thecloseof discoverybecauseattorneysfor Applicant/Petitioneroften

referencedthepreviousdiscoverydeadlineofDecember20, 2013 in correspondencesto attorneys

for Opposer/Respondentregardingoutstandingdiscovery.SeeMinor Decl. ¶ 49.

On December3 , 2013 , attorneysfor Applicant/Petitionersentanotheremail to counselfor

Opposer/Respondentagainrequestingdatesof availability for discoverydepositionsprior to the

previousdeadlinefor closeofdiscovery.SeeMinor Deci. ¶ 50, Ex. Q. On December3, 2013,

attorneysfor Applicant/Petitionerindicatedthat theTrademarkTrial andAppealBoarddid not

currentlyhavebeforeit a motion for extensionof thediscoveryperiodandtheTrademarkTrial

andAppealBoardhadnot grantedamotionto extendthe discoveryperiod.SeeMinor Deci. ¶ 51,

Ex. Q. Attorneysfor Applicant/Petitionerindicatedthatattorneysfor Applicant/Petitionerwanted

to becautiousandre-noticediscoverydepositionsin light ofthefact thatno motion for an
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extensionof thediscoveryperiodwascurrentlybeforetheTrademarkTrial andAppealBoard for

approvalandtherewasno currentorderto extendthe discoveryperiod.SeeMinor Deci. ¶ 52, Ex.

Q.

FromNovember22, 2013 to December20, 201 3, attorneysfor Opposer/Respondentdid

not providea singledate,which opposingcounselfor Opposer/Respondentwould be availablefor

discoverydepositions.SeeMinor Deci. ¶ 53, Ex. A-Q. On December9, 2013,attorneysfor

Applicant/Petitioneragreedto extendthediscoveryperiodninetydays.SeeMinor Decl. ¶ 54,

Exs. R, S. A motion for anextensionoftime wasfiled with theTrademarkTrial andAppeal

Boardon December1 1 , 2013. SeeMinor Decl. ¶ 55 . Themotionrequestedthat theTrademark

Trial andAppealBoardextendthe discoveryperiodninetydaysandre-settheremainingdatesin

thesecondSchedulingOrder.SeeMinor Deci. ¶ 56. Themotion for a ninetydayextensionhas

beengrantedby theTrademarkTrial andAppealBoard.SeeMinor Decl. ¶ 57.

Attorneysfor Opposer/Respondenthavebeenunresponsiveto anyrequeststo conduct

depositionsby video teleconferenceor telephone.SeeMinor Deci. ¶ 58, Exs. E-Q. To date,the

partieshavenot enteredinto anystipulationsregardingconductingdiscoverydepositionsby video

teleconferenceor telephonicmeans.SeeMinor Decl. ¶ 59.

B. Standard

Section404.06oftheTBMP andRule30(b)(4)’ oftheFederalRulesof Civil Procedure

allow depositionsto be conductedby telephone,video teleconference,or otherremotemeans.See

TBMP § 404.06;FED. R. CIV. P. 30(b)(4). AlthoughRule 30(b)(4)oftheFederalRulesofCivil

Procedurepermitsdepositionsby remotemeansas an alternativeto in-persondepositions,Rule

30(b)(4)oftheFederalRulesof Civil Proceduredoesnot providea standardby which to evaluate

1 Rule 30(b)(4)oftheFederalRulesof Civil Procedurewasformerly Rule30(b)(7)oftheFederalRulesof Civil
Procedure.
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suchmotions.SeeGerasimenkov. CapeWind TradingCo., 272 F.R.D. 385, 387 (S.D.N.Y.

2011); Zito v. LeasecommCorp.,233 F.R.D. 395, 397-98(S.D.N.Y. 2006); FED. R. Civ. P.

30(b)(4). “In applyingandinterpreting”therulesoftheTrademarkTrial andAppealBoard, the

TrademarkTrial andAppealBoard“must look to federalcourtpractice,andcurrentlyfederal

practicefavorstheuseof technologicalbenefitsin orderto promoteflexibility, simplificationof

procedureandreductionof coststo parties.”Hewlett-PackardCo. v. HealthcarePersonnelInc.,

2 1 U.S.P.Q.2d1 552, 1 552-1 553 (TTAB 1 992) (citing JuliaM Bywatersv. Lloyd K. Bywaters,

123 F.R.D. 175, 176 (E.D.P.A. 1988). “[T]he courtshavepointedout” that“when Fed.R. Civ. P.

30(b)(7)wasamendedin 1980to permit the takingoftelephonedepositions,thepurposewasto

encouragecourtsto bemoreamendableto employingnon-traditionalmethodsfor conducting

depositions.”Hewlett-PackardCo. v. HealthcarePersonnellnc.,21 U.S.P.Q.2d1552, 1553

(TTAB 1992). Depositionsby telephonicmeansreducelitigation costs.SeeRehau,Inc. v.

Colortech,Inc., 145 F.R.D. 444,446-447(W.D. Mich. 1993)(the courtindicatingthat therewas

“no reasonto addthe costof two trans-Atlanticflights andhotel accommodationsto the tabwhen

the sametask” could“be accomplishedwith two simplephonecalls”). Thecourtshavenotedthat

“[pjarties routinelyconductdepositionsvia videoconference,andcourtsencouragethe same.. .“

Geev. SuntrustMortgage,No. 1O-cv-01509RS (NC), 2011 WL 5597124,at *3 (N.D.Cal. Nov.

15, 2011). Videoconferencedepositionsminimizetravel costs.Seeid. In addition,

videoconferencedepositionspermit evaluationof creditability.Seeid. Courtshavesuggested

conductingdepositionsby videoconferencemeansin situationswherewitnesseswould endure

hardshipifrequiredto travel to distantlocations.SeeZito v. LeasecommCorp., 233 F.R.D. 395,

398 (S.D.N.Y. 2006).
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Thereis no requirementto showextraordinaryneedto takedepositionsby remotemeans.

SeeRehau,Inc. v. Colortech,Inc., 145 F.R.D. 444,446 (W.D. Mich. 1993)(allowing telephonic

depositionsof witnesses,who werecitizensof GermanyandSweden,without the showingof

extraordinaryneed).“Nothing in the languageofRule30” oftheFederalRulesofCivil Procedure

“requiresa showingofnecessity,financial inability or otherhardshipto obtainan orderto

proceedvia telephone,andleaveto taketelephonicdepositionsshouldbeliberally grantedin

appropriatecases.”Hewlett-PackardCo. v. HealthcarePersonnelInc., 21 U.S.P.Q.2d1552, 1553

(TTAB 1992). Theburdenis on theopposingpartyto demonstrateprejudiceifdepositionsby

remotemeansareconducted.SeeJahrv. UI mt ‘1 Corp., 109 F.R.D. 429,43 1 (M.D.N.C. 1986);

Cresslerv. Neunenschwander,170 F.R.D. 20, 21 (D. Kan. 1996). An opposingpartyhasthe

optionof flying to the siteof thedepositionto bepresentwith thewitnessor participatingby

telephoneor otherremotemeans.Seeid.

II. ARGUMENT

A. Opposer/RespondentHasa Duty to Cooperatewith theSchedulingof
DiscoveryDepositions

Rule30(b)(4)oftheFederalRulesofCivil Procedureprovidesas follows:

By RemoteMeans. Thepartiesmaystipulate—or the courtmayon motion—thata
depositionbetakenby telephoneor otherremotemeans. For thepurposeof this
rule andRules28(a),37(a)(2),and37(b)(1),thedepositiontakesplacewherethe
deponentanswersthequestions.

FED. R. CIV. P. 30(b)(4).

Section404.06oftheTBMP providesthatdiscoverydepositionsmaybe conductedby

remotemeansif thepartiesstipulateto discoverydepositionsby remotemeans.SeeTBMP §

404.06. Otherwise,the Section404.06oftheTBMP providesthatdiscoverydepositionsmaybe

conductedwith the approvaloftheTrademarkTrial andAppealBoard.SeeTBMP § 404.06.

9



Section404.01oftheTBMP providesthat “[ajs a matterof convenienceandcourtesyand

to avoid schedulingconflicts, thepartiesshouldattemptto scheduledepositionsby agreement

ratherthanhavethe depositionpartyunilaterallyseta depositiondate.” TBMP §404.01.

“However,” Section404.01oftheTBMP indicatesthat “it is not unusualfor thedeposingpartyto

noticea depositionandsubsequentlydiscussalternativedateswith thepartyto bedeposed.”

TBMP § 404.01. Thepartieshavea duty to cooperatein resolvingconflicts in schedulingand

takingofdepositions.SeeTBMP § 404.01,408.01;SunriderCorp. v. Raats,83 U.S.P.Q.2d

1648, 1654(TTAB 2007);Luehrmannv. KwikKopy Corp., 2 U.S.P.Q.2d1303, 1304(TTAB

1987).

To resolvea conflict in schedulinga depositionwheretravel is involved,partiesmay

stipulateor theTrademarkTrial andAppealBoardmayorderuponmotionthat thedepositionbe

takenby telephoneor othermeans.SeeFED. R.Civ. P. 30(b)(4);SunriderCorp. v. Raats,83

U.S.P.Q.2d1648, 1654(TTAB 2007). In the absenceof cooperation,a motion for leaveto take

telephonicdepositionsand/orvideo teleconferenceis requiredundertheTrademarkTrial and

AppealBoards’procedure.SeeTBMP § 408.01.

Opposer/Respondenthasnot cooperatedin schedulingdiscoverydepositionsin this

proceeding.Via expressmail, attorneysfor Applicant/Petitionersentnoticesof discovery

depositionson November2 1 , 2013 andNovember22, 2013 . SeeMinor Decl. ¶J 1 7-19, Exs.A-D.

On November22, 2013,attorneysfor Applicant sentnoticesofdiscoverydepositionsvia email.

SeeMinor Decl. ¶ 18, Exs. A-D. On November26, 2013,November27, 2013,December2,

2013, andDecember3 , 2013, attorneysfor Applicant/Petitionersentemailsrequestingthe

availabilityof attorneysfor Opposer/Respondent.SeeMinor Decl.¶26-36,Exs. G-I, M. On

November25, 2013,attorneysfor Applicant/Petitionerinquiredaboutconsentto conductvideo
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teleconferencediscoverydepositions.SeeMinor Deci. ¶ 21 Ex. E. On December2, 2013,

attorneysfor Applicant/Petitionerinquiredaboutvideo teleconferencediscoverydepositionsand

telephonicdepositions.SeeMinor Decl. ¶ 33, Ex. I. As mentionedabove,attorneysfor

Opposer/Respondenthasbeenunresponsiveto anyrequeststo conductdepositionsby video

teleconferenceor telephone.SeeMinor Decl. ¶ 58, Ex. E-Q. As such,attorneysfor

Opposer/Respondenthasnot stipulatedto anyvideo teleconferencediscoverydepositionsor

telephonicdiscoverydepositions.SeeMinor Deci. ¶ 59. Underthe circumstances,attorneysfor

Applicant/Petitionerrequestsleaveto conductdepositionsby remotemeans.
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B. Applicant/PetitionerHasGoodFaithLegitimateReasonsfor Requesting
Video TeleconferenceandTelephonicDepositions

1. SinceRonaldLacroix Lives OutsidetheUnitedStatesandRonald
Lacroix Is Wffling to Be Deposedby Video Teleconference
Deposition,theTrademarkTrial andAppealBoardShouldGrant
Applicant/Petitioner’sRequestfor Video TeleconferenceTestimony
Depositionof RonaldLacroix

UnderRule30(b)(4)oftheFed.R. Civ. P., Section404.06oftheTBMP, andSection

703.01(h)oftheTBMP, a depositionby remotesmeans“takesplacewhere” a “deponentanswers

thequestions.”FED. R. CIV. P. 30(b)(4);TBMP § 404.06,703.01(h). “A depositionmaynot be

noticedfor aplacein a foreign country,unlessthe depositionis to betakenon written questions

asprovidedby 37 C.F.R. § 2. 124, or unlesstheBoard,on motion for goodcause,orders,or the

partiesstipulate,that the depositionbe takenby oral examination.”TBMP § 703.01(d);seealso

TBMP § 703.01(b).

Attorneysfor Applicant/Petitionerrequestleaveto conducta testimonydepositionof

RonaldLacroix by video teleconferenceratherthanin-persontestimonydeposition. Ronald

Lacroix is oneof theearliestmembersof the BluewaterKey RV OwnershipParkOwners

Association,Inc. SeeLacroix Decl. ¶ 2. RonaldLacroix purchasedthe first lot in BluewaterKey

RV OwnershipPark.SeeLacroix Decl. ¶ 3 . RonLacroix’s testimonyis neededasthe first lot

purchaserin BluewaterKey RV OwnershipParkandasanearlymemberof theBluewaterKey

RV OwnershipParkOwnersAssociation,Inc. RonaldLacroix hasinvaluableknowledge

regardingthe earlyyearsofBluewaterKey RV OwnershipParkOwnersAssociation,Inc. See

Lacroix Decl. ¶ 5. RonaldLacroix’s testimonyis alsoneededin RonLacroix’s capacityasa

currentVice Presidentof BluewaterKey RV OwnershipParkOwnersAssociation,Inc.
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Attorneysfor Applicant/Petitionerhavegoodcausefor requestinga testimonydeposition

of RonaldLacroix by video teleconferenceduringtheupcomingtestimonyperiod. Ronald

Lacroix is the currentVice PresidentofBluewaterKey RV OwnershipParkOwnersAssociation,

Inc. andRonaldLacroix is oneoftheearliestmembersofBluewaterKey RV OwnershipPark

OwnersAssociation,Inc. SeeLacroix Deci. ¶J2, 4. RonaldLacroix is a Canadiancitizen.See

Lacroix Dccl. ¶ 6. RonaldLacroix will bevisiting BluewaterKey RV OwnershipParkfrom

January9, 2014to April 25, 2014.SeeLacroix Deci. ¶ 7. Sincediscoverycloseson March20,

2014,RonaldLacroix will be availablefor anin-persondiscoverydepositionduringthediscovery

period.SeeLacroix Decl. ¶ 8. After April 25, 2014,RonaldLacroix will returnto Ronald

Lacroix’s permanentresidencein Quebec,Canada.SeeLacroix Deci. ¶ 9. Applicant/Petitioner

BluewaterKey RV OwnershipParkOwnersAssociation,Inc. is locatedin Key West,Florida. See

Lacroix Deci. ¶ 1 0. RonaldLacroix lives morethantwo-thousandmiles from Key West,Florida.

SeeLacroix Deci. ¶ 10. Opposer/Respondentis locatedin CudjoeGardens,Florida. Theoffice

of attorneysfor Opposer/Respondentis locatedin Fort Lauderdale,Florida. RonaldLacroix is

willing to submitto a testimonydepositionby video teleconference.SeeLacroix Deci. ¶ 1 1.

RonaldLacroix would preferto haveRonaldLacroix’ s testimonydepositionconductedby video

teleconferencemeansin Quebec,Canadaratherthanflying to Key West,Floridafrom Quebec,

Canadafor an in-persontestimonydeposition.SeeLacroix Deci. ¶ 12. ConductingRonald

Lacroix’s testimonydepositionby video teleconferencewill reducetravel costsin theproceeding.

SeeLacroix Decl. ¶ 13.

Attorneysfor Opposer/Respondentwill not beprejudicedsinceattorneysfor

Opposer/Respondentmayobservethedemeanorof RonaldLacroix in a video teleconference

testimonydepositionduringtheupcomingtestimonyperiod. In addition,RonaldLacroix will be

13



availableduringthe discoveryperiodfor an in-persondiscoverydepositionin Key West,Florida.

RonaldLacroix will testify regardinga very small numberof documents.Attorneysfor

Opposer/Respondenthavetheoptionofparticipatingin a testimonydepositionby video

teleconferencein Fort Lauderdale,Floridaor flying to Quebec,Canadato bepresentwith the

witness,RonaldLacroix in Quebec,Canada. In light ofthecurrentcircumstances,

Applicant/Petitionerrequeststhat theTrademarkTrial andAppealBoardgrantthemotionto

conductRonaldLacroix’s testimonydepositionby video teleconferenceduringtheupcoming

testimonyperiod.

2. SinceJamesMazurekLives Outsideof FloridaandJamesMazurek
Is GravelyIll, theTrademarkTrial andAppealBoardShouldGrant
Applicant/Petitioner’sRequestfor a Video TeleconferenceDiscovery
Depositionanda Video TeleconferenceTestimonyDepositionof
JamesMazurek

A depositionof a corporationgenerallytakesplacewherethe corporationhasits principal

placeofbusiness.SeeUS. ex rel. Barko v. Halliburton Co., 270 F.R.D. 26, 29 (D.D.C. 2010);

Nat‘1 Cmly. ReinvestmentCoal. v. NovastarFin., Inc. , 604 F. Supp.2d 26, 3 1 (D.D.C. 2009);

Moorev. PyrotechCorp., 1 3 7 F.R.D. 356, 3 57 (D. Kan. 1 991). UnderRule 30(b)(6)of the

FederalRulesof Civil Procedure,corporationsmaydesignateanofficer, director,managing

agent,or a person,who consentsto testifyon behalfoftheagency.SeeFED. R. Civ. P. 30(b)(6).

Section404.03(a)(1)oftheTBMP providesthat “[i]fa proposeddeponentresidingin theUnited

Statesis a party, or, at the time setfor the takingof thedeposition,is an officer, director,or

managingagent,or a persondesignatedunderFed.R. Civ. P. 30(b)(6)or 3 1(a)(4) to testifyon

behalfofa party, thedepositionmaybetakenon noticealone.”TBMP § 404.03(a)(1);FED. R.

Civ. P. 30(b)(6),31(a)(4).

14



In goodfaith, attorneysfor Applicant/Petitionerrequestleaveto conducta discovery

depositionofJamesMazurekby video teleconferenceduringthediscoveryperiodand leaveto

conducta testimonydepositionof JamesMazurekby video teleconferenceduringtheupcoming

testimonyperiod. JamesMazurekwasa formerpresidentofBluewaterKey RV OwnershipPark

OwnersAssociation,Inc. SeeMazurekDeci. ¶ 2. JamesMazurekwasalsoa formermemberof

theBoardofDirectorsfor BluewaterKey RV OwnershipParkOwnersAssociation,Inc. See

MazurekDeci. ¶ 3. As a formerpresidentandformermemberoftheBoardofDirectors,James

Mazurekhasinvaluableinformationregardingtrademarkpriority andanalogoususe.See

MazurekDeci. ¶ 4. JamesMazurekalsohasknowledgeofBluewaterKey RV OwnershipPark

OwnersAssociation,Inc. ‘ s historywith Rita Clark d/b/aBluewaterRentals.SeeMazurekDeci. ¶

5.

Attorneysfor Applicant/Petitionerhavegoodcausefor therequestto conductJames

Mazurek’sdepositionsby video teleconferencemeans.Applicant/PetitionerBluewaterKey RV

OwnershipParkOwnersAssociation,Inc. is locatedin Key West,Florida. SeeMazurekDeci. ¶6.

Applicant/PetitionerBluewaterKey RV OwnershipParkOwnersAssociation,Inc. is a

corporationwith a principalplaceofbusinessin Key West,Florida. SeeMazurekDecI. ¶ 7.

JamesMazureklives in HarrisonTownship,Michigan.SeeMazurekDeci. ¶ 8. JamesMazurek

lives overonethousandmiles from Key West,Florida. SeeMazurekDecl.J9. JamesMazurekis

in failing health.SeeMazurekDccl. ¶ 10. JamesMazurek’shealthmakesit difficult for James

Mazurekto travel overonethousandmiles to Key West,Floridaandparticipatein in-person

discoverydepositionsor in-persontestimonydepositionsin Key West,Florida. SeeMazurek

Deci. ¶ 1 0. Theofficesof attorneysfor Applicant/Petitionerarelocatedin Latham,New York.

Allowing JamesMazurekto participatein video teleconferencediscoverydepositionsandvideo
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teleconferencetestimonydepositionswill reducelitigation travel costs.SeeMazurekDeci. ¶ 12.

Further,orderingvideo teleconferencedepositionswill relieveJamesMazurekfrom havingto

travel overonethousandmileswhenJamesMaurekhasa healthcondition.SeeMazurekDeci. ¶

1 1 . Therefore,Applicant/PetitionerBluewaterKey RV OwnershipParkOwnersAssociation,Inc.

requests thattheTrademarkTrial andAppealBoardgrantthemotionfor leaveto conducta

discoverydepositionof JamesMazurekby via video teleconferenceduringthe discoveryperiod

anda testimony depositionof JamesMazurekby via video teleconferenceduringthetestimony

period.

3. SinceDick NageotteWill Be TravelingOutsidetheCountryfor Four
Months,theTrademarkTrial andAppealBoardShouldGrant
Applicant/Petitioner’sRequestfor a TelephonicDiscovery
Depositionof Dick Nageotte

Attorneysfor Applicant/Petitionerrequestleaveto conducta discoverydepositionof

RichardNageotteby telephonicdeposition. Thenew discoverydeadlineis March20, 2014. As

mentionedabove,Applicant/Petitionerhasa principal placeofbusinessin Key West,Florida.

RichardNageotteis an attorneyby profession.SeeNageotteDecl. ¶ 8. RichardNageotteis a

stockholderofNageotte,Nageotte,andNageotte,P.C. in Stafford,Virginia. SeeNageotteDccl. ¶

8. RichardNageottelives in Stafford,Virginia; however,RichardNageottewill be leavingthe

countryin Januaryfor four months.SeeNageotteDeci. ¶ 9. RichardNageottewill not returnto

theUnited Statesuntil May 20, 2014.SeeNageotteDeci. ¶ 10. RichardNageottewill beon a

ship andit will be impossibleto conducta video teleconferencediscoverydepositionduringthe

discoveryperiod.SeeNageotteDeci. ¶ 1 1.

Attorneys forApplicant/Petitionerhavegoodcausefor seekingto deposeRichard

Nageotteby telephonicmeans. Initially,RichardNageottepurchasedlot 53 in BluewaterKey RV

OwnershipPark.SeeNageotteDeci. ¶ 2. Later, RichardNageottepurchasedlot 52 in Bluewater
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Key RV OwnershipPark.SeeNageotteDeci. ¶ 2. As an owneroflots in BluewaterKey RV

OwnershipPark,RichardNageottebecameamemberoftheBluewaterKey RV OwnershipPark

OwnersAssociation,Inc. SeeNageotteDeci. ¶ 3. RichardNageotteservedas a formermember

oftheBoardofDirectorsfor BluewaterKey RV OwnershipParkOwnersAssociation,Inc. See

NageotteDeci. ¶ 4. Currently,RichardNageotteownslots 52 and53 in BluewaterKey RV

OwnershipPark.SeeNageotteDeci. ¶ 5. Today,RichardNageotteis still a memberof the

BluewaterKey RV OwnershipParkOwnersAssociation,Inc. SeeNageotteDeci. ¶ 6. Richard

Nageottewasformerly theVice Presidentof BluewaterKey RV OwnershipParkOwners

Association,Inc. SeeNageotteDeci. ¶ 7. RichardNageottehasinvaluableinformationregarding

trademarkpriority, analogoususe,andBluewaterKey RV OwnershipParkOwnersAssociation,

Inc.’s historywith Rita Clark d/b/aBluewaterRentals.SeeNageotteDeci. ¶J 1 1-14.

III. CONCLUSION

For the foregoingreasons,Applicant/Petitionerrequeststhat theTrademarkTrial and

AppealBoardgrantApplicant/Petitioner’s motion for leaveto takea video teleconference

testimonydepositionofRonaldLacroix, a video teleconferencediscoverydepositionof James

Mazurek,a video teleconferencetestimonydepositionof JamesMazurek,anda telephonic

discoverydepositionof RichardNageotte.

Date:January,2014

_____________________________

n L. Olsen,Esq.
AutondriaS. Minor, Esq.
Attorneysfor Opposers
SCHMEISER,OLSEN & WATTS, LLP
22 CenturyHill Drive, Suite302
Latham,New York 12110
Tel: (518) 220-1850
Fax: (518) 220-1857
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CERTIFICATEOF SERVICE

I herebycertify thata trueandcorrectcopyoftheforegoingMOTION FORLEAVE TO

TAKE VIDEO TELECONFERENCEDISCOVERYDEPOSITIONSAND/OR

TELEPHONICDISCOVERYDEPOSITIONSwasservedby USPOExpressMail, postage

prepaid,on counselfor Opposer/Respondent’scounsel,Kevin Markow andMichael Dc Biaseof

Becker& PoliakofP.A., 3 1 1 1 Stirling Road,Fort Lauderdale,Florida33312-6525on this

dayof January2014.

S. Minor
Attorneyfor Opposers
SCHMEISER,OLSEN & WATTS, LLP
22 CenturyHill Drive, Suite302
Latham,New York 12110
Tel: (518) 220-1850
Fax: (518) 220-1857
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CERTIFICATE OF SERVICE

I hereby certifythat a true andcorrectcopyoftheforegoingMOTION FORLEAVE TO

TAKE VIDEO TELECONFERENCEDISCOVERYDEPOSITIONSAND/OR

TELEPHONICDISCOVERYDEPOSITIONSwasservedby USPOExpressMail, postage

prepaid,on counselfor Opposer/Respondent’scounsel,Kevin Markow andMichael De Biaseof

Becker& PoliakofP.A., 3 1 1 1 Stirling Road,Fort Lauderdale,Florida33312-6525on this

dayof January2014.
—\

//

utondriaS. Minor
Attorney for Opposers
SCHMEISER,OLSEN & WATTS, LLP
22 CenturyHill Drive, Suite302
Latham,New York 12110
Tel: (518) 220-1850
Fax: (518) 220-1857
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DECLARATION OF RONALD LACROIX



IN THE UNITED STA.. TESPATENT AN.I) TRADEMARK OFFICE
BEFORETHE TRAI)..EMARK TRiAL AND APPEAL BOARD

In the Mailer of Application Seriallo. 85644802
Publishedin the Offlcial Gazetteon November1 3. 2012
Mark: Bluewate.rKey in International (lass:43

ClARK. RitA M. d!b/a )
BLUEWM’ER.R.ENTAI S )

Opposer. ) (.)pposiiion/CancellationNo. 91209747
V.

Bid EWATER K.f:Y it V O\VNERSHIP
P’RK PROP!Rfl O’ANERS
ASS()CLA1K)N. INC.. )

Applicant

BIA.JEWAT’ER KEY RV OWNERSHiP
p \RK PROPLRfl OWNERS )
ASSOCLAIR)N. iNC..

Petitioner.

CLARK.. RITA Nt d/b/a 1
BLU[iWATIiR RENIALS

Respondent.

DECLARATION OF RONALD LA(DRO1X IN StI PPORTOF NI..OTION FOR LEAVE TO
‘I AKF IDFO TELE(ONfFRENCF DIS( OVERN DFPOSITIONSAND/OR

TELEPHONICDISCOVERY DEPOSiTIONS

1 . ?viy nanw is Ronald.Lacroix. I makethis declarationin supportof themotion for..leaveto
conductdiscoverydepositionsby video teleconferenceand/ortelephonicmeans.

2. 1 amoneof the earliestnemhersof the BluewaterKey RV OwnershipPark Owners
Association.Inc.

3. I purchasedthe first lot in BluewaterKey RV OwnershipPark.



4. I amcurrentlytheVice PresidentofBluewaterKey RV OwnershipParkOwners

Association,Inc.

5. I amknowledgeableabouttheearlyyearsofBluewaterKey RV OwnershipParkOwners

Association,Inc.

6. 1 amaCanadiancitizen.

7. 1 amvisiting BluewaterKey RV OwnershipParkin Key WestFloridafromJanuary9,

2014to April 25, 2014.

8. I will beavailableduringthe discoveryperiodform-persondiscoverydepositions.

9. After April 25, 2014,I will returnto my permanenttesidencein Quebec,Canada.

10. Applicant/PetitionerBluewaterKey RV OwnershipParkOwnersAssociation,inc. is

locatedin Key West,Fbridaand1 live morethantwo-thousandmilesfrom Key West,

Florida.

I 1 . I amwilling to submitto atestimonydepositionby videoteleconference.

12. 1 wouldpreferto havemy testimonydepositionconductedby videoteleconference

depositionin Quebec,Canadaratherthanflying to Key West,Floridafrom Quebec,

Canadafor anin-persontestimonydeposition.

13. Conductingmy testimonydepositionby videoteleconferencewill reducetravelcostsin

thepmceéding. .

14. Theundersignedbeingherebywarnedthatwillful falsestatementsandthelike ate

punishableby fine or imprisonment.orboth,under18 U.S.C.§ 1001,andthatsuch
willful falsestatementsandthe like mayjeopardizethevalidity of theapplicationor

documentor anyresultingregistrationtherefrom,declaresthatall statementsmadeof
his/herown knowledgearetrue;andall statementsmadeon informationandbeliefare
believedto betrue.

Date:a2 Zoig

_______________
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J

MAZUREK DECLARATION



IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In theMatterof ApplicationSerialNo. 85644802
Publishedin the Official GazetteonNovember13, 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. d/b/a )
BLUEWATER RENTALS )

)
Opposer, ) Opposition!Cancellation No.91209747

v. )
)

BLUEWATER KEY RV OWNERSHIP )
PARK PROPERTYOWNERS )
ASSOCIATION,INC., )

)
Applicant )

)
BLUEWATER KEY RV OWNERSHIP )
PARK PROPERTYOWNERS )
ASSOCIATION,INC., )

)
Petitioner, )

V. )
)

CLARK, RITA M. d/b/a )
BLUEWATER RENTALS )

)
Respondent. )

DECLARATION OF JAMESMAZUREK IN SUPPORTOF MOTION FORLEAVE TO
TAKE VIDEO TELECONFERENCEDISCOVERYDEPOSITIONSAND/OR

TELEPHONICDISCOVERYDEPOSITIONS

1 . My nameis JamesMazurek. I makethis declarationin supportofthemotionfor leaveto

conductdiscoverydepositionsby videoteleconferenceand/ortelephonicmeans.

2. I ama formerpresidentof BluewaterKey RV OwnershipParkOwnersAssociation,Inc.

3. I amalsoa formermemberoftheBoardofDirectorsfor BluewaterKey RV Ownership

ParkOwnersAssociation,Inc.



4. As a formerpresidentandformermemberoftheBoardofDirectors,I haveknowledgeof

BluewaterKey RV OwnershipParkOwnersAssociation,Jnc.‘s useoftrademarkuseand

analogoususeof trademarks.

5. I alsohaveknowledgeofBluewaterKey RV OwnershipParkOwnersAssociation,Inc.’s

historywith Rita Clark cl/b/aBluewater Rentals.

6. Applicant/PetitionerBluewaterKey RV Ownership ParkOwnersAssociation,Inc. is

locatedin Key West,Florida.

7. Applicant/PetitionerBluewaterKey RV OwnershipParkOwnersAssociation,Inc. is a

corporationwith aprincipalplaceof business inKey West,Florida.

8. I live in HarrisonTownship,Michigan.

9. I live over onethousandmiles fromKey West,Florida.

10. My healthis failing. My healthmakesit difficult for meto traveloveronethousand

milesto Key West,Floridaandparticipatein an in-persondiscoverydepositionor in-

persontestimonydepositionin Key West,Florida.

1 1. If theTrademarkTrial andAppealBoardordersthatmy discoverydepositionand

testimonydepositionmaybe conductedby video teleconferencemeans,thentheorder

will relievemefrom havingto travel overonethousandmileswhenI am in poorhealth.

12. Allowing meto participatein thediscoverydepositionandtestimonydepositionvia

video teleconferencewill reducelitigation travel costs.

13. Theundersignedbeingherebywarnedthatwillful falsestatementsandthe like are

punishableby fine or imprisonment,or both,under18 U.S.C. § 1001,andthatsuch

willful false statementsandthe likemayjeopardizethevalidity of theapplicationor

documentor anyresultingregistrationtherefrom,declaresthatall statements madeof

his/herownknowledgearetrue; andall statementsmade oninformationandbeliefare

believedto betrue.

Date: I —/ —
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DECLARATION OF RICHARD NAGEOTTE



IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRiAL AND APPEAL BOARD

In the MatterofApplication SerialNo. 85644802
Publishedin the Official Gazetteon November13, 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. d/b/a )
BLUEWATER RENTALS )

)
Opposer, ) Opposition!CancellationNo. 91209747

V. )
)

BLUEWATER KEY RV OWNERSHIP )
PARK PROPERTYOWNERS )
ASSOCIATION, INC., )

)
Applicant )

)
BLUEWATER KEY RV OWNERSHIP )
PARKPROPERTYOWNERS . )
ASSOCIATION, INC., )

)
Petitioner, )

V. )
)

CLARK, RITA M. d/b/a )
BLUEWATER RENTALS )

)
Respondent. )

DECLARATION OF RICHARD NAGEOTTEIN SUPPORTOF MOTION FORLEAVE
TO TAKE VIDEO TELECONFERENCEDISCOVERYDEPOSITIONSAND/OR

TELEPHONICDISCOVERY DEPOSITIONS

I . My nameis RichardNageotte. I makethis declarationin supportofthemotion for leave

to conductdiscoverydepositionsby video teleconferenceand/ortelephonicmeans.

2. Initially, I purchasedLot 53 in BluewaterKey RV OwnershipPark. I subsequently

purchasedLot 52.



3. As anowneroflots in BluewaterKey RV OwnershipPark, I becamea memberof the

BluewaterKey RV OwnershipParkOwnersAssociation,Inc.

4. 1 servedasa former memberoftheBoardofDirectorsfor BluewaterKey RV Ownership

ParkOwnersAssociation,Inc.

5 Currently, I own lots 52 and 53 in BluewaterKey RV OwnershipPark.

6. Today, I am still a memberofthe BluewaterKey RV OwnershipParkOwners

Association,Inc.

7. 1 am formerly the Vice PresidentofBluewaterKey RV OwnershipParkOwners

Association,Inc.

8. I am an attorneyby professionand I am a stockholderofNageotte,Nageotte,and

Nageotte,P.C. in Stafford,Virginia.

9. 1 live in Stafford,Virginia; however,I am leavingthe country in Januaryfor four (4)

months.

I 0. 1 will returnto the United StatesMay 20, 2014.

I I . I will be on aship and it will be impossibleto conducta video teleconferencedeposition.

12. 1 haveinformationregardingBluewaterKey RV OwnershipParkOwnersAssociation,

Inc.’s history with Rita Clark d/b/aBluewaterRentals.

13. I haveknowledgeofl3luewaterKey RV OwnershipParkOwnersAssociation,Inc.’s use

of trademarks.

14. 1 haveknowledgeofBluewaterKey RV OwnershipParkOwners Association,Inc.’s

highwayadvertisementsign andotheradvertisements.

I 5. The undersignedbeing herebywarnedthat willful falsestatementsandthe like are

punishableby fine or imprisonment,or both, underI 8 U.S.C. § 1001,andthat such

willful falsestatementsandthe like mayjeopardizethe validity oftheapplicationor

documentor any resultingregistrationtherefrom,declaresthat all statementsmadeof

his/herown knowledgearetrue; and all statementsmadeon informationand beliefare

believedto be true.

Date: jjfc •(2c4
Richard ageotte /‘
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EXHIBIT K OF
MINOR DECLARATION
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AutondriaMinor

From: Autondria Minor

Sent: Monday, December02, 20133:43 PM

To: ‘De Biase,Michael’

Cc: Arlen Olsen; DiannePomonis;CaterinaA. Turn inello

Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

DearMr. DeBiase:

You maycontactmetoday before4:30pmregardingyour datesandtimesof availability for next
weekthroughthecloseofdiscoveryon December20, 2013. Otherwise,you mayjustsendus a
quick email. Your promptresponseis greatlyappreciated.Thanksso much.

Sincerely,

Autondria S. Minor

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontains informationintendedonly for the useof the addressee(s)namedaboveand may contain
informationthat is legally privileged. If you arenot theaddressee,or the personresponsiblefor delivering it to the
addressee,you areherebynotified that reading,disseminating,distributingor copyingthis messageis strictly
prohibited. If you havereceivedthis messageby mistake,pleaseimmediatelynotify us by replying to the message
anddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work product
privilege andshouldbetreatedin a confidentialmanner.Any disclosureto otherthan key managementpersonnel
on a need-to-knowbasismayjeopardizethe privilege andrequiredisclosureto adversepartiesin litigation.

From: De Blase, Michael [mailto:MDeBiase@bplegal.com]
Sent:Monday, December02, 2013 3:17 PM
To: DiannePomonis
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

We would like to schedulea call, preferablythis afternoon,after 3 and before 5:30,or late tomorrow
afternoon todiscuss schedulingissues. Let us knowwhen you areavailable.

Thankyou.

Michael N. De Blase
Attorney at Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525

12/31/2013
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Tel: 954.985.4145I Fax: 954985.4176I E-Mail

Park Place I 311 Park PlaceBoulevard,Suite 250 I Clearwater,FL 33759
Tel: 727.712.4000I Fax: 727.796.1484
Website

BE...CK.EI..

,\

\ k

Visit the Corporate& Capital Law Blog today!

IRS Circular 230 disclosure:
To ensurecompliancewith requirementsimposedby the IRS, we inform you that any U.S. federal
tax advicecontainedin this communication(including any attachments)is not intendedor written to
be used,and cannotbe used,for the purposeof (i) avoiding penaltiesunderthe Internal Revenue
Codeor (ii) promoting, marketingor recommendingto anotherparty any transactionor matter
addressedherein.

From: DiannePomonis[dpomonis@iplawusa.com]
Sent:Monday, December02, 2013 10:14AM
To: Markow, Kevin; De Biase, Michael
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:TIME SENSifiVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As you canappreciate,diligent efforts are beingmadeto accommodateall partiesconcerningthe depositionsin
a timely manner. In orderto renoticethe witnessesexpeditiouslybeforecloseof discovery,we will now needto
finalize the schedule. Kindly reply with your availabledatesso thatwe maycoordinatethe scheduleand re
noticetoday.

We had previouslyinquiredabout depositionsby videoconference,however,pleasenote, somewitnessesmust
be deposedby “telephoneonly” astheir accessto the minimal technologyrequirementsfor a video conference
vary greatly. Kindly advisewhetheryou haveany objectionsto thoserestrictions. Thankyou.

Regards,

DiannePornonis
Legal AdrninistrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 Century1-1111 Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.com

This messagecontainsinformation intendedonlyfor the useoftheaddressee(s)namedaboveandmaycontaininformation
thatis legally privileged. lfyou are notthe addressee,or thepersonresponsiblefordelivering it to theaddressee,you are
hereby notifiedthatreading,disseminating,distributingor copyingthis messageis strictly prohibited. Ifyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to the messageanddeletethe original message
immediatelythereafter. Thankyou.

12/31/2013
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ATTORNEY-CLIENT, COMMUNITY OFINTEREST PRIWLEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby theattorney-client,communityofinterestprivilegeand/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Wednesday,November27, 2013 2:29 PM
To: ‘Markow, Kevin’; De Blase,Michael
Cc: Arlen Olsen;Autondria Minor
Subject:REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSONS

DearCounsels:

As a follow up to our November25th email, pleasebe advised1we havenot receivedyour availability in orderfor
us to coordinateand re-noticethewitnesses.Pleaseadviseat your earliestconvenience.

Shouldyou haveanyquestions,pleasedo not hesitateto contacttheoffice.

Thankingyou in advancefor your promptresponseto this request.

Regards,

DiannePomonis

Legal AdministrativeAssistantto

Arlen L. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontains informationintendedonlyfor the useof theaddressee(s)namedaboveandmaycontaininformation
thatis legally privileged. If you arenot the addressee,or thepersonresponsiblefor deliveringit to theaddressee,you are
herebynotified thatreading,disseminating,distributingor copying this messageis strictly prohibited. Ifyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe original message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENI COMMUNITY OF INTERESTPRIWLEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby theattorney-clientcommunityof interestprivilegeand/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner. Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Tuesday,November26, 2013 9:11 AM
To: ‘Markow, Kevin’
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: BLUE.50557-NY I DISCOVERY DEPOSONS

Dear Mr. Markow:

12/31/2013
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Thankyou for your email.

Yes, asour noticesindicated,we areattemptingto find a mutuallyagreeduponschedulefor all parties
concerned.To clarify, we chosethosedatesassumingtherewould be someconflict on both sidesbut neededto
getthe ball rolling dueto the tight time restraints.

As we will needat leasta minimum of two daysturnaroundfor depositiontranscription,could you kindly provide
us with your scheduleduringthedatesof December3nd throughDecemberl7th? We will thenattemptto
coordinateyour schedulewith thatof thewitnesses,clearthe availabledateswith your office and renotice.

Thankingyou in advance.

Kind regards,

Dianna

From: Markow, Kevin [mailto:KMARKOW@bplegal.com]
Sent:Monday, November25, 2013 10:35 PM
To: DiannePomonis
Cc: De Blase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY I DISCOVERY DEPOSITIONS

Kindly clearthe new proposeddateswith our office prior to renoticing. We too haveconflictswith thedatesand
timesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto getthe noticesout andwould
be amenableto schedulingaroundconflicts). Thx.

Sentfrom my iPad

Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176I E-Mail
Website

LE;: I,L::fjJ

Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestions.Pleasecontactus at 954.364.6090or via email at CARE@bDlegal.com.

On Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonis@iplawusa.com>wrote:

12/31/2013
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DearCounsels:

Dueto thediverse locationsof counselandwitnesses, webelieveit wouldbeprudentaswell
ascosteffectivefor all partiesto hold depositionsby video teleconference.Pleaselet us
know ifyou consentto video teleconferencedepositions.Uponyour approvalandconsent,
we will sendthe amendedNoticesreflectingtheupdate.

Theproposedvideo teleconferencedepositionswould be initiatedherein ourNY office and
conductedthroughWebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareasfollows:

(a) InternetAccess;
(b) Webcam;
(c) Computerheadsetwith microphone
(d) As a backupaudiosource,a telephoneto dial into an“800 number”teleconference

Pleasenote thesenoticesarestill subjectto confirmationby our witnessesshortly. To date,
thedepositionscheduleis as follows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
CatherineGoodDuncanat DonnaEisentrautat 1 1 :OOam - Carl Schwobelat 1 1 :00 am-
2:00p.m. 1:00pm 1:00pm

JamesMazurekat 2:30pm
ntil completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto berevised
dueto his professionalcommitments.

We certainlywantto makedepositionsconvenientfor thewitnessesandyour firm. As this is
a shortenedwork week,we look forward to hearingfrom you shortly.

Kind regards,

AutondriaS. Minor

t0412.

Schmeiser,Olsen& Watts

22 CenturyHill Drive, Suite302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)
Facsimile: (518)220-1857

This message containsinformation intendedonly for the useof the addressee(s)namedaboveand may
contain informationthat is legally privileged. If you arenot the addressee,or the personresponsiblefor
deliveringit to the addressee,you areherebynotified that reading,disseminating,distributingor copyingthis
messageis strictly prohibited. Ifyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by
replyingto the messageanddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

12/31/2013
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This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework
productprivilege and shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey
managementpersonnelon aneed-to-knowbasismayjeopardizethe privilege andrequiredisclosureto
adversepartiesin litigation.

12/31/2013



MINOR DECLARATION



IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In theMatterofApplication SerialNo. 85644802
Publishedin the Official GazetteonNovember13, 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. d/b/a )
BLUEWATER RENTALS )

)
Opposer, ) Opposition!CancellationNo. 91209747

v. )
)

BLUEWATER KEY RV OWNERSHIP )
PARK PROPERTYOWNERS )
ASSOCIATION, INC., )

)
Applicant )

)
BLUEWATER KEY RV OWNERSHIP )
PARK PROPERTYOWNERS )
ASSOCIATION, INC., )

)
Petitioner, )

v. )
)

CLARK, RITA M. d/b/a )
BLUEWATER RENTALS )

)
Respondent. )

DECLARATION OF AUTONDRIA MINOR IN SUPPORTOF MOTION FORLEAVE
TO TAKE VIDEO TELECONFERENCEDISCOVERYDEPOSITIONSAND/OR

TELEPHONICDISCOVERYDEPOSITIONS

1 . My nameis AutondriaMinor. I am anattorneyat the law firm of Schmeiser,Olsen&

Watts,LLP. My firm representsApplicant/Petitioner,BluewaterKey RV Ownership

ParkPropertyOwnersAssociation,Inc. (“Applicant/Petitioner”)in this proceeding.I

makethis declarationin supportofthemotion for leaveto conductdiscoverydepositions

by video teleconferenceand/ortelephonicmeans.



2. On March 13, 2013, attorneysfor Opposer/RespondentRita Clark d/b/aBluewater

Rentals (“Opposer/Respondent”)filed aNoticeof Oppositionagainst

Applicant/Petitioner.

3. On March 13, 2013,theTrademarkTrial andAppealBoardissuedan initial scheduling

order.

4. Accordingto the initial schedulingorderofMarch 13, 2013,thedeadlinefor

Applicant/Petitionerto answertheNoticeof OppositionwasApril 22, 2013.

5. On April 1 8, 2013,attorneysfor Applicant/Petitionerfiled anAnswerto Noticeof

OppositionandCounterclaimfor Petitionto Cancel.

6. On April 24, 2013,theTrademarkTrial andAppealBoardissueda secondscheduling

order,which encompassedschedulingdatesfor oppositionclaimsin theNoticeof

Oppositionandscheduling datesfor a newcancellationcounterclaimin theAnswerto

Noticeof OppositionandCounterclaimfor Petitionto Cancel.

7. Underthe secondschedulingorderof April 24, 2013 , the answerto thecancellation

counterclaimwasdueon May 24, 2013.

8. On May 23, 2013,attorneys forOpposer/Respondentfiled Opposer’sAnswerand

Affirmative Defensesto Applicant’s Counterclaimfor Petitionto Cancel.

9. The attorneysfor theparties helda discoveryconferenceandexchangedinitial

disclosures.

10. On August8, 2013,attorneysfor Applicant/Petitionerservedadmissionrequests.

1 1 . On August 12, 2013,attorneysfor Applicant/Petitionerservedinterrogatoriesand

productionrequests.

12. On September6, 2013, attorneysfor Opposer/Respondentfiled a motionto extendthe

time to respondto discovery.

13 . In themotionof September6, 2013, attorneysfor Opposer/Respondentrequestedan

extensionuntil September27, 2013.

14. In a decisionof October1 0, 2013, theTrademarkTrial andAppealBoardgrantedthe

motion for extensionoftime, filed by attorneysfor Opposer/Respondent.

1 5. In the decisionof October10, 2013,theTrademarkTrial andAppealBoardindicatedthat

all trial dateswould remainthe same.

2



1 6. After attorneysfor Applicant/Petitionermadenumerousrequestsfor outstanding

discovery,attorneysfor Applicant/Petitionerreceiveda discoveryCD from attorneysfor

Opposer/Respondenton November1 9, 2013.

1 7. On November21 , 2013, attorneysfor Applicant/Petitionermailedovernightnoticesof

discoverydepositionsfor six fact witnesses’. SeeEx. A.

1 8. On November22, 2013,attorneysfor Applicant/Petitioneremailedcopiesofthesix

noticesofdiscoverydepositionsto attorneysfor Opposer/Respondent.SeeEx. A

19. On November22, 2013,attorneysfor Applicant/Petitioneralsomailedovernighttwo

morenoticesofdiscoverydepositionsfor fact witnesses.See Ex.D.

20. Thenoticesfrom attorneysfor Applicant/Petitionerindicatedthat thediscovery

depositionsmaybechangedto amutually agreeabletime andlocation.SeeExs. A-D.

21. On November25, 2013,attorneysfor Applicant/Petitionerinquiredasto whether

attorneysfor Opposer/Respondentwould consentto video teleconferencedepositions,

which would beprudentandcosteffectivefor all parties.SeeEx. E.

22. Attorneysfor Applicant/Petitionersoughtto deposesomewitnesses,who wereout of the

StateofFloridaand/orout oftheUnited States.

23. The email ofNovember25, 2013 sentby attorneysfor Applicant/Petitionerreferredto

proposeddatesofDecember1 1, 2013,December12, 2013,andDecember13, 2013 for

discoverydepositions.SeeEx. E.

24. On November25, 2013,attorneysfor Opposer/Respondentindicatedthatattorneysfor

Opposer/Respondenthadconflictswith the datesin the email ofNovember25, 2013.See

Ex. F.

25. Attorneysfor Opposer/Respondentdid not specifywhich dateswerein conflict. SeeEx.

F.

26. On November26, 2013, attorneysfor Applicant/Petitioneremailedattorneysfor

Opposer/Respondent,indicatingthat attorneysfor Applicant/Petitionerwereattempting

to find a mutuallyagreeduponschedulefor all partiesconcerned.SeeEx. G.

1 On November22, 2013,attorneysfor Applicant/Petitioneramendedthenoticeofdepositionfor
DonnaEisentrautandprovideda signedcertificateof servicefor noticeof depositionof Carl
Schwobel.SeeExs. B, C.

3



27. In the emailofNovember26, 2013, attorneysfor Applicant/Petitionerrequestedthe

availability of attorneysfor Opposer/Respondentfor discoverydepositionsduringthe

datesofDecember3, 2013 to December17, 2013.SeeEx. G.

28. On November27, 2013,attorneysfor Applicant/Petitionersenta follow up emailto

attorneysfor Opposer/Respondent.SeeEx. H.

29. In the email ofNovember27, 2013,attorneysfor Applicant/Petitionerindicatedthat

attorneysfor Applicant/Petitionerhadnot receivedany availabledatesto re-notice

discoverydepositionsfor thewitnesses.See Ex.H.

30. Attorneysfor Opposer/Respondentwereunresponsive.SeeEx. I.

3 1 . On December2, 2013, attorneysfor Applicant/Petitionersenta follow up email to

attorneysfor Opposer/Respondent.SeeEx. I.

32. In the email of December2, 2013,attorneysfor Applicant/Petitioneragainrequested

availabledatesfrom attorneysfor Opposer/Respondentregardingdiscoverydepositions.

SeeEx. I.

33. On December2, 2013,attorneysfor Applicant/Petitionerinquiredaboutconductingsome

discoverydepositionsby video teleconferenceandconductingotherdiscovery

depositionsonly by telephonicmeans.SeeEx. I.

34. On December2, 2013,attorneysfor Opposer/Respondentindicatedthatattorneysfor

Opposer/Respondentwould like to hold a teleconferencebetween3:00pmand5:30pmon

December2, 2013.SeeEx. J.

35. On December2, 2013,attorneysfor Applicant/Petitionerindicatedthat a teleconference

couldbeheld before4:30pmon December2, 2013 or attorneysfor Opposer/Respondent

couldmerelyemail the availability informationto attorneysfor Applicant/Petitioner.See

Ex. K.

36. At 5:00pmon December2, 2013,attorneysfor Opposer/Respondentindicatedthat

attorneysfor Opposer/Respondentwereunableto hold theteleconference.SeeEx. L.

37. No availability informationregardingdiscoverydepositionswasprovidedby attorneys

for Opposer/Respondenton December2, 2013.SeeEx. L.

38. Further;attorneysfor Opposer/Respondentprovidedno informationasto whether

attorneysfor Opposer/Respondentwould consentto discoverydepositionsby video

teleconferencemeansor telephonicmeans.SeeEx. L.

4



39. On December3, 2013,attorneysfor Opposer/Respondentsentan email, inquiring asto

whenattorneysfor Applicant/Petitionerwould be availablefor a teleconferenceon

December3, 2013 to discussthe schedulingof discoverydepositions.SeeEx. M.

40. On December3, 2013,attorneysfor Applicant/Petitionerrespondedto theemail of

December3, 2013 from attorneysfor Opposer/Respondent.SeeEx. N.

41 . Attorneysfor Applicant/Petitionerrespondedthat the attorneysfor thepartiescouldhold

a teleconferencebefore3:00pm on December3, 2013.SeeEx. N.

42. In the email of December3, 2013,attorneysfor Applicant/Petitioneralso indicatedthat

otherwise,the datesandtimescouldbeemailedby attorneysfor Opposer/Respondentto

attorneysfor Applicant/Petitioner.SeeEx. N.

43 . On December3, 2013, attorneysfor Opposer/Respondentheld a teleconferencewith

attorneysfor Applicant/Petitioner.SeeExs. 0, P.

44. In the teleconferenceof December3, 2013, attorneysfor Opposer/Respondentrequested

a ninetydaysextensionof thediscoveryperiod.SeeEx. Q.
45. On December3, 2013, for the first time, attorneysfor Opposer/Respondentindicatedthat

attorneysfor Opposer/Respondentwantedto takediscoverydepositions.SeeEx. Q.
46. Attorneysfor Opposer/Respondentindicatedthatconductingso manydiscovery

depositionscloseto the endofdiscoverywould be impractical.SeeEx. Q.
47. Prior to December3, 2013,attorneysfor Opposer/Respondenthadnot noticedany

discoverydepositions.SeeEx. Q.
48. Further,prior to December3, 2013,attorneysfor Opposer/Respondenthadnot

propoundedany interrogatories,productionrequests,or admissionrequestsupon

Applicant/Petitioner.

49. Attorneysfor Opposer/Respondentwerewell awareofthepreviousdeadlineof

December20, 2013 for the closeof discoverybecauseattorneysfor Applicant/Petitioner

often referencedthepreviousdiscoverydeadlineofDecember20, 2013 in

correspondencesto attorneysfor Opposer/Respondentregardingoutstandingdiscovery.

50. On December3, 2013,attorneysfor Applicant/Petitionersentanotheremail to counsel

for Opposer/Respondentagainrequestingdatesof availability for discoverydepositions

prior to thepreviousdeadlinefor closeof discovery.SeeEx. Q.

5



51 . On December3, 2013, attorneysfor Applicant/PetitionerindicatedthattheTrademark

Trial andAppealBoarddid not currentlyhavebeforeit a motion for extensionof the

discoveryperiodand theTrademarkTrial andAppealBoardhadnot granteda motionto

extendthe discoveryperiod.SeeEx. Q.
52. Attorneysfor Applicant/Petitionerindicatedthatattorneysfor Applicant/Petitioner

wantedto be cautiousandre-noticediscoverydepositionsin light of the fact thatno

motion foran extensionofthediscoveryperiodwascurrentlybeforethe TrademarkTrial

andAppealBoardfor approvalandtherewasno currentorderto extendthe discovery

period.SeeEx. Q.
53 . FromNovember22, 2013 to December20, 2013,attorneysfor Opposer/Respondentdid

not providea singledate,which opposingcounselfor Opposer/Respondentwould be

available fordiscoverydepositions.SeeExs. A-Q.

54. On December9, 2013,attorneysfor Applicant/Petitioneragreedto extendthe discovery

periodninetydays.SeeExs. R, S.

55. A motion for anextensionoftime wasfiled with theTrademarkTrial andAppealBoard

on December11, 2013.

56. Themotionrequestedthat theTrademarkTrial andAppealBoardextendthe discovery

periodninetydaysandre-settheremainingdatesin the secondSchedulingOrder.

57. On December1 1 , 2013,themotion for a ninetydaysextensionwasgrantedby the

TrademarkTrial andAppealBoard.

58. Attorneys forOpposer/Respondenthavebeenunresponsiveto anyrequeststo conduct

depositionsby video teleconferenceor telephone.SeeExs. E-Q.

59. To date,thepartieshavenot enteredinto any stipulationsregardingconductingdiscovery

depositionsby video teleconferenceor telephonicmeans.

60. A true andcorrectcopyof cases,cited in this motion for leave,but notpublishedin The

United StatesPatentQuarterly2d SeriesareattachedasExhibitsT-Z andExhibitsAA

cc. SeeExs. T-Z; Exs. AA-CC.

61 . Theundersigned beingherebywarnedthatwillful falsestatementsandthe like are

punishableby fine or imprisonment,or both,under18 U.S.C. § 1001,andthat such

willful falsestatementsandthe like mayjeopardizethevalidity oftheapplicationor

documentor anyresultingregistrationtherefrom,declaresthatall statementsmadeof

6



his/herown knowledgearetrue; andall statementsmadeon informationandbeliefare

believedto betrue.

Date: I ,3

____________________

AutondriaS. inor
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AutondriaMinor

From: DiannePomonis

Sent: Friday, November22, 2013 9:50 AM

To: De Biase,Michael; Markow, Kevin

Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello

Subject:DISCOVERY I Our Ref No I BLUE.50557-NY

Re: U.S. Serial No.
U.S. Filing Date
Title

Applicant
OurRef
WorkingAttorney

Re: U.S. Serial No.

DearMessrs.De Biaseand Markow:

85/644,802
June6, 2012
OppositionagainstU.S. TrademarkApplication 85/644,802for
BluewaterKey/Cancellationof U.S. TrademarkRegistrationNo.
4,274,836for BluewaterRentals
BluewaterKey RV OwnershipParkOwnersAssociation,Inc.
BLUE.50557-NY
ALO/ASM
85/644,802

Pleasefind attachedan electroniccourtesycopyof corrspondencesentto your office via overnight
deliveryon November21, 2013 in connectionwith Discoveryin above-referencedmatter.

Kind regards,

DiannePomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor the useof the addressee(s)namedaboveandmaycontain
information thatis legally privileged. Ifyou arenot theaddressee,or thepersonresponsiblefordeliveringit to the
addressee,you areherebynotified thatreading,disseminating,distributingor copying this messageis strictly
prohibited. lfyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by replying to the message
anddeletethe originalmessageimmediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIWLEGEAND/OR WORK PRODUCTPRIWLEGED
COMMUNICATION
This communicationis protectedby the attorney-client,communityofinterestprivilege and/orthe work product
privilegeandshouldbe treatedin a confidentialmanner. Any disclosureto otherthankey managementpersonnel
on a need-to-knowbasismayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.

12/31/2013



November21,2013

ScHMEIsER,OLSEN & WATTS LLP
PATENTS,TRADEMARKS & COPYRIGHTS

22 CENTURY HILL DRIvE, SUITE 302, LATHAM, NEW YORK 12110
Tel 518-220-1850+ Fax 518-220-1857+ NY@iplawusa.com+ www.iplawusa.com

aminor@iplawusa.corn

Kevin Markow, Esq.
Attention: MichaelN. De Biase,Esq.
Becker& Poliakoff P.A.
3 1 1 1 Stirling Road
Fort Lauderdale,Florida33312-6525

Re: U.S.SerialNo.
U.S. Filing Date
Title

Applicant
Our Ref
Working Attorney

DearMessers.De BiaseandMazurek:

Pleasefind enclosedherewithourNoticesofDepositionin connectionwith the above-referenced
matter.

Shouldyou haveanyquestions,pleasedo not hesitateto contactme.

Respectfullysubmitted,

VIA EXPRESS MAIL OVERNIGHT

: 85/644,802
: June6,2012
: OppositionagainstU.S. TrademarkApplication85/644,802for

BluewaterKey/Cancellationof U. S. TrademarkRegistration
No. 4,274,836for BluewaterRentals

: BluewaterKey RV OwnershipParkOwnersAssociation,Inc.
: BLUE.50557-NY
: ALO/ASM

ASM :dp
End.
cc.. Client (via email)
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IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In theMatterofApplicationSerialNo. 85644802
Publishedin theOfficial Gazetteon November13, 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Opposer, OppositionNo. 91209747
v.

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Applicant

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Petitioner, CancellationNo.
v.

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Respondent.

NOTICE OF DISCOVERYDEPOSITION

PLEASE TAKE NOTICE that Applicant BluewaterKey RV OwnershipPark Property

OwnersAssociation,Inc. (“Applicant”, “Applicant/Petitioner”, “BluewaterKey”) will take the



discoverydepositionofDonnaEisentraut. Thedepositionwill takeplaceon December13, 2013

at 1 1 :00 am - 1 :00 pm in the offices of Becker& Poliakoff, EmeraldLake CorporatePark,3111

Stirling Road, Fort Lauderdale,Florida 33312-6525, or at such time and location mutually

agreeduponin advanceof the appearancedate. The depositionwill be recordedby stenographic

means,will be conductedbeforean officer authorizedto administeroathsandwill continuefrom

day to day, weekendsand legal holidaysexcluded,or accordingto a schedulemutually agreed

uponby theparties,until completed.

Dated:November21, 2013

Respectfullysubmitted,

ia S. Minor
Arlen L. Olsen
Attorneysfor Applicant/Petitioner
22 CenturyHill, Suite302
Latham,New York 12110
Telephone:(518) 220-1850
Facsimile:(518) 220-1857



CERTIFICATEOF SERVICE

I herebycertify that a true andcorrectcopyof the foregoingNOTICE OF

DISCOVERYDEPOSITIONwasservedby electronicmail and/orUSPOExpressMail,

postageprepaid,on counselfor Opposer/Respondent’scounsel,Kevin Markow andMichaelDe

BiaseofBecker& Poliakoff P.A., 3 1 1 1 Stirling Road,Fort Lauderdale,Florida33312-6525on

this 21stdayofNovember2013.

utondriaS . Minor



IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In theMatterofApplicationSerialNo. 85644802
Publishedin theOfficial Gazetteon November13 , 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Opposer, OppositionNo. 91209747
V.

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION,INC.,

Applicant

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Petitioner, CancellationNo.

____________

V.

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Respondent.

NOTICE OF DISCOVERYDEPOSITION

PLEASE TAKE NOTICE that Applicant BluewaterKey RV OwnershipPark Property

OwnersAssociation,Inc. (“Applicant”, “Applicant/Petitioner”, “BluewaterKey”) will take the



discoverydepositionof JamesMazurek. The depositionwill takeplaceon December12, 2013

at 2:30 pm in the offices of Becker& Poliakoff EmeraldLake CorporatePark, 3 1 1 1 Stirling

Road,Fort Lauderdale,Florida 33312-6525,or at suchtime and locationmutually agreedupon

in advanceof the appearancedate. The depositionwill be recordedby stenographicmeans,will

be conductedbeforean officer authorizedto administeroathsand will continuefrom dayto day,

weekendsand legal holidaysexcluded,or accordingto a schedulemutually agreeduponby the

parties,until completed.

Dated:November21, 2013

Respectfullysubmitted,

OLSEN& WATTS, LLP

ia S. Minor
Arlen L. Olsen
Attorneysfor Applicant/Petitioner
22 CenturyHill, Suite302
Latham,New York 12110
Telephone:(518) 220-1850
Facsimile:(518) 220-1857



CERTIFICATEOF SERVICE

I herebycertify that a trueandcorrectcopyoftheforegoingNOTICE OF

DISCOVERYDEPOSITIONwas servedby electronicmail and/orUSPOExpressMail,

postageprepaid,on counselfor Opposer/Respondent’scounsel,Kevin Markow andMichaelDe

BiaseofBecker& Poliakoff PA., 3 1 1 1 Stirling Road,Fort Lauderdale,Florida33312-6525on

this 21stdayofNovember2013.

AutondriaS. Minor



IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In theMatterofApplicationSerialNo. 85644802
Publishedin theOfficial Gazetteon November1 3 , 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Opposer, OppositionNo. 91209747
v.

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Applicant

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Petitioner, CancellationNo.
V.

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Respondent.

NOTICE OF DISCOVERYDEPOSITION

PLEASE TAKE NOTICE that ApplicantBluewaterKey RV Ownership ParkProperty

OwnersAssociation,Inc. (“Applicant”, “Applicant/Petitioner”, “BluewaterKey”) will take the



discoverydepositionof RonaldLacroix. The depositionwill takeplaceon December12, 2013

at 9:00 am -10:30 am in the offices ofBecker& Poliakoff EmeraldLake CorporatePark,3111

Stirling Road, Fort Lauderdale,Florida 33312-6525, or at such time and location mutually

agreeduponin advanceof the appearancedate. The depositionwill be recordedby stenographic

means,will be conducted beforean officer authorizedto administeroathsandwill continuefrom

day to day, weekendsand legal holidaysexcluded,or accordingto a schedulemutually agreed

uponby theparties,until completed.

Dated:November21,2013

Respectfullysubmitted,

OLSEN& WATTS, LLP

Arlen L. Olsen
Attorneysfor Applicant/Petitioner
22 CenturyHill, Suite302
Latham,New York 12110
Telephone:(518)220-1850
Facsimile:(518) 220-1857



CERTIFICATE OF SERVICE

I herebycertify that a trueandcorrectcopyof the foregoingNOTICE OF

DISCOVERYDEPOSITIONwasservedby electronicmail and/orUSPOExpressMail,

postageprepaid,on counsel forOpposer/Respondent’scounsel,Kevin Markow andMichaelDe

BiaseofBecker& Poliakoff, P.A., 3111 Stirling Road,Fort Lauderdale,Florida33312-6525on

this 21stdayofNovember2013.

A tondriaS. Minor



-

ScHMEIsER,OLSEN & WATTS LLP
PATENTS,TRADEMARKS & COPYRIGHTS

November21,2013

22 CENTURY HILL DRIvE, SUITE 302,LATHAM, NEW YORK 12110
Tel 518-220-1850+ Fax 518-220-1857+ NY@iplawusa.com+ www.iplawusa.com

aminor(äjzplawusa.corn

Kevin Markow, Esq.
Attention: MichaelN. De Biase,Esq.
Becker& Poliakoff P.A.
3111 Stirling Road
Fort Lauderdale,Florida33312-6525

Re: U.S.SerialNo.
U.S. Filing Date
Title

Applicant
Our Ref
Working Attorney

DearMessers.De BiaseandMazurek:

Pleasefind enclosedherewithourNoticesof Depositionin connectionwith theabove-referenced
matter.

Shouldyou haveanyquestions,pleasedo not hesitateto contactme.

Respectfullysubmitted,

vI EXPRESS MAIL OVERNIGHT

: 85/644,802
: June6,2012
: OppositionagainstU.S. TrademarkApplication85/644,802for

BluewaterKey/Cancellationof U. S. TrademarkRegistration
No. 4,274,836for BluewaterRentals

: BluewaterKey RV OwnershipParkOwnersAssociation,Inc.
: BLUE.50557-NY
: ALO/ASM

ASM :dp
End.
cc.. Client (via email)
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IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In theMatterof ApplicationSerialNo. 85644802
Publishedin the Official Gazetteon November13, 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Opposer, OppositionNo. 91209747
V.

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Applicant

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION,INC.,

Petitioner, CancellationNo.
V.

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Respondent.

NOTICE OF DISCOVERYDEPOSITION

PLEASE TAKE NOTICE that Applicant BluewaterKey RV OwnershipPark Property

OwnersAssociation,Inc. (“Applicant”, “Applicant/Petitioner”, “Bluewater Key”) will take the



discoverydepositionof SuellenSchwobel. Thedepositionwill takeplaceon December13, 2013

at 9:00 am -10:30 am in the offices of Becker& Poliakoff EmeraldLake CorporatePark, 3111

Stirling Road, Fort Lauderdale,Florida 33312-6525, or at such time and location mutually

agreeduponin advanceof the appearancedate. The depositionwill berecordedby stenographic

means,will be conductedbeforean officer authorizedto administeroathsandwill continuefrom

day to day, weekendsand legal holidays excluded,or accordingto a schedulemutually agreed

uponby theparties, untilcompleted.

Dated:November21, 2013

Respectfullysubmitted,

Sc El ER, OLSEN & W TTS, LLP

AutondnaS. Minor
Arlen L. Olsen
Attorneysfor Applicant/Petitioner
22 CenturyHill, Suite302
Latham,New York 12110
Telephone:(518) 220-1850
Facsimile:(518) 220-1857



CERTIFICATE OF SERVICE

I herebycertify thata trueandcorrectcopyof the foregoingNOTICE OF

DISCOVERYDEPOSITIONwasservedby electronicmail and/orUSPOExpressMail,

postageprepaid,on counselfor Opposer/Respondent’scounsel,Kevin Markow andMichaelDe

BiaseofBecker& Poliakoff PA., 311 1 Stirling Road,Fort Lauderdale,Florida33312-6525on

this 21stdayofNovember2013.

S.MinrTh



IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In theMatterofApplicationSerialNo. 85644802
Publishedin theOfficial Gazetteon November13, 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Opposer, OppositionNo. 91209747
v.

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Applicant

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, iNC.,

Petitioner, CancellationNo.
v.

CLARK, RITA M. dlb/a
BLUEWATER RENTALS

Respondent.

NOTICE OF DISCOVERYDEPOSITION

PLEASE TAKE NOTICE that Applicant BluewaterKey RV OwnershipPark Property

OwnersAssociation,Inc. (“Applicant”, “Applicant/Petitioner”, “BluewaterKey”) will take the



discoverydepositionofRichardNageotte. The depositionwill takeplaceon December13, 2013

at 2:30 pm in the offices of Becker & Poliakoff, EmeraldLake CorporatePark, 3 1 1 1 Stirling

Road,Fort Lauderdale,Florida 33312-6525,or at suchtime and location mutually agreedupon

in advanceof the appearancedate. The depositionwill berecordedby stenographicmeans,will

be conductedbeforean officer authorizedto administeroathsandwill continuefrom dayto day,

weekendsand legal holidaysexcluded,or accordingto a schedulemutually agreeduponby the

parties,until completed.

Dated:November21, 2013

Respectfullysubmitted,

ia S. Minor
Arlen L. Olsen
Attorneysfor Applicant/Petitioner
22 CenturyHill, Suite302
Latham,New York 12110
Telephone:(518) 220-1850
Facsimile:(518) 220-1857

WATTS, LLP



CERTIFICATEOF SERVICE

I herebycertify thata trueandcorrectcopyof the foregoingNOTICE OF

DISCOVERYDEPOSITIONwasservedby electronicmail and/orUSPOExpressMail,

postageprepaid,on counselfor Opposer/Respondent’scounsel,Kevin Markow andMichaelDe

BiaseofBecker& Poliakoff P.A., 3 1 1 1 Stirling Road,Fort Lauderdale,Florida33312-6525on

this 21stdayofNovember2013.



IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In theMatterof Application SerialNo. 85644802
Publishedin theOfficial GazetteonNovember13, 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Opposer, OppositionNo. 91209747
v.

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Applicant

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Petitioner, CancellationNo.
v.

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Respondent.

NOTICE OF DISCOVERYDEPOSITION

PLEASE TAKE NOTICE that Applicant BluewaterKey RV OwnershipPark Property

OwnersAssociation,Inc. (“Applicant”, “Applicant/Petitioner”, “Bluewater Key”) will take the



discoverydepositionof Carl Schwobel. The depositionwill takeplaceon December13, 2013 at

1 1 :00 am - 1 :00 pm in the offices of Becker & Poliakoff, EmeraldLake CorporatePark, 3111

Stirling Road, Fort Lauderdale,Florida 33312-6525, or at such time and location mutually

agreeduponin advanceof the appearancedate. The depositionwill berecordedby stenographic

means,will be conductedbeforeanofficer authorizedto administeroathsandwill continuefrom

day to day, weekendsand legal holidaysexcluded,or accordingto a schedulemutually agreed

uponby theparties,until completed.

Dated:November21, 2013

Respectfullysubmitted,

Sc ElS R, OLSEN& ?TSLLP

ondriaS. Minor
Arlen L. Olsen
Attorneysfor Applicant/Petitioner
22 CenturyHill, Suite302
Latham,New York 12110
Telephone:(518) 220-1850
Facsimile:(518) 220-1857



CERTIFICATEOF SERVICE

I herebycertify thata true andcorrectcopyoftheforegoingNOTICE OF

DISCOVERYDEPOSITIONwasservedby electronicmail and/orUSPOExpressMail,

postageprepaid,on counselfor Opposer/Respondent’scounsel,Kevin Markow andMichael De

BiaseofBecker& Poliakoff P.A., 3111 Stirling Road,Fort Lauderdale,Florida33312-6525on

this 21St dayofNovember2013.

AutondriaS. Minor



EXHIBIT B OF
MINOR DECLARATION



Page1 of 1

AutondriaMinor

From: DiannePomonis

Sent: Friday, November22, 2013 12:39 PM

To: De Biase,Michael; Markow, Kevin

Cc: Arlen Olsen;AutondriaMinor; CaterinaA. Turninello

Subject:DISCOVERY - AMENDED DEPOSITIONNOTICE I Our Ref No. BLUE.50557-NY

Re: U.S. Serial No.
U.S. Filing Date
Title

Applicant
Our Ref
Working Attorney

Re: U.S. Serial No.

: 85/644,802
: June6, 2012
: OppositionagainstU.S. TrademarkApplication 85/644,802for

BluewaterKey/Cancellationof U.S. TrademarkRegistrationNo.
4,274,836for BluewaterRentals

: BluewaterKey RV OwnershipParkOwnersAssociation,Inc.
: BLUE.50557-NY
: ALO/ASM
: 85/644,802

DearMessers.De Biaseand Markow:

Pleasefind attachedan amendedNotice of Deposition forDonnaEisentraut.

DiannePomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LIP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor the useof theaddressee(s)namedaboveandmaycontain
information thatis legally privileged. lfyou arenot theaddressee,or thepersonresponsiblefordeliveringit to the
addressee,you areherebynotified thatreading,disseminating,distributingor copying this messageis strictly
prohibited. lfyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by replying to the message
anddeletethe original messageimmediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGEAND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION
This communicationis protectedby theattorney-client,communityofinterestprivilegeand/orthe work product
privilegeandshouldbe treatedin a confidentialmanner. Any disclosureto otherthankey managementpersonnel
on a need-to-knowbasismayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.

12/31/2013



-- ScHMEIsER,OLSEN & WArus LLP
-__ PATENTS,TRADEMARKS & COPYRIGHTS

22CENTuRYHILL DRIvE, SUITE302,LATHAM, NEW YORK 12110
Tel 518-220-1850+ Fax 518-220-1857+ NY(ip1awusa.com+ www.iplawusa.com

aminor(üjiplawusacom

November22, 2013

Kevin Markow, Esq.
Attention: MichaelN. De Biase,Esq.
Becker& Poliakoff P.A.
3111 Stirling Road
Fort Lauderdale,Florida33312-6525

Re: U.S.SerialNo. : 85/644,802
U.S. Filing Date : June6, 2012
Title : OppositionagainstU.S. TrademarkApplication85/644,802for

BluewaterKey/Cancellationof U. S. TrademarkRegistration
No. 4,274,836for BluewaterRentals

Applicant : BluewaterKey RV OwnershipParkOwnersAssociation,Inc.
Our Ref : BLUE.50557-NY
WorkingAttorney : ALO/ASM

DearMessers.De BiaseandMarkow:

Pleasefind enclosedherewithan AmendedNoticeof Depositionfor DonnaEisentrautin
connectionwith theabove-referencedmatter.

Shouldyouhaveanyquestions,pleasedo not hesitateto contactme.

Respectfullysubmitted,

SCHMEISER,OLSEN& WATTS

/S/AUTONDRIA S. MINOR
Autonciria S. Minor, Attorney
ASM:dp
End.
cc: Client (via email)

ADT7f A •% fl7C1’Dtr?’ r.U (r.v A .4 Tr..ur .% 1K . cc . ,,.



IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In theMatterofApplicationSerialNo. 85644802
Publishedin theOfficial GazetteonNovember13, 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. cl/b/a
BLUEWATER RENTALS

Opposer, OppositionNo. 91209747
V.

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Applicant

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Petitioner, CancellationNo.
V.

CLARK, RITA M. cl/b/a
BLUEWATER RENTALS

Respondent.

AMENDED NOTICE OFDISCOVERYDEPOSITION

PLEASE TAKE NOTICE that Applicant BluewaterKey RV OwnershipPark Property

OwnersAssociation,Inc. (“Applicant”, “Applicant/Petitioner”, “BluewaterKey”) will take the



discoverydepositionof DonnaEisentraut.The depositionwill takeplaceon December12, 2013

at 1 1 :00 am - 1 :00 pm in the offices of Becker& Poliakoff EmeraldLake CorporatePark,3111

Stirling Road, Fort Lauderdale,Florida 33312-6525, or at such time and location mutually

agreeduponin advanceof the appearancedate. Thedepositionwill be recordedby stenographic

means,will be conductedbeforeanofficer authorizedto administeroathsandwill continuefrom

day to day, weekendsand legal holidaysexcluded,or accordingto a schedulemutually agreed

uponby theparties,until completed.

Dated:November22, 2013

Respectfullysubmitted,

S%OLSEATTLLP

AutondnaS. Mmor
Arlen L. Olsen
Attorneysfor Applicant/Petitioner
22 CenturyHill, Suite302
Latham,New York 12110
Telephone:(518) 220-1850
Facsimile:(518) 220-1857



CERTIFICATEOF SERVICE

I herebycertify thata true andcorrectcopyoftheforegoingNOTICE OF

DISCOVERYDEPOSITIONwasservedby electronicmail and/orUSPOExpressMail,

postageprepaid,on counselfor Opposer/Respondent’scounsel,Kevin Markow andMichael De

BiaseofBecker& Poliakoff P.A., 3111 Stirling Road,Fort Lauderdale,Florida33312-6525on

this 22nddayofNovember2013.

AutondriaS. Minor



EXHIBIT C OF
MINOR DECLARATION



Page1 of 1

AutondriaMinor

From: DiannePomonis

Sent: Friday, November22, 2013 1 :1 6 PM

To: De Biase,Michael; Markow, Kevin

Cc: Arlen Olsen; AutondriaMinor; CaterinaA. Tuminello

Subject:DISCOVERY I Our RefNo. BLUE 50557-NY

Re: U.S. Serial No.
U.S. Filing Date
Title

Applicant
Our Ref
Working Attorney

Re: U.S. Serial No.

: 85/644,802
: June6, 2012
: OppositionagainstU.S. TrademarkApplication 85/644,802for

BluewaterKey/Cancellationof U.S. TrademarkRegistrationNo.
4,274,836for BluewaterRentals

: BluewaterKey RV OwnershipParkOwnersAssociation,Inc.
: BLUE.50557-NY
: ALO/ASM
: 85/644,802

Pleasefind depositionNotice for Carl Schwobelattached.

Dianne Pomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor the useof the addressee(s)namedaboveandmay contain
information thatis legally privileged. Ifyou arenot the addressee, orthepersonresponsiblefordeliveringit to the
addressee,you arehereby notifiedthatreading,disseminating,distributingor copying this messageis strictly
prohibited. Ifyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by replying to themessage
anddeletethe originalmessageimmediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIWLEGEAND/OR WORK PRODUCTPRIWLEGED
COMMUNICATION
This communicationis protectedby theattorney-client,communityofinterestprivilege and/orthe work product
privilege andshouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnel
on a need-to-knowbasismayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.

12/31/2013



iN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETIlE TRADEMARK TRIAL AND APPEALBOARD

In theMatterofApplicationSerialNo. 85644802
Publishedin theOfficial GazetteonNovember13, 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. cl/b/a
BLUEWATER RENTALS

Opposer, OppositionNo. 91209747
V.

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Applicant

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Petitioner, CancellationNo.
V.

CLARK, RITA M. cl/b/a
BLUEWATER RENTALS

Respondent.

TICEOFDISCOVERYDEPOSITIQj

PLEASE TAKE NOTICE that ApplicantBluewaterKey RV OwnershipParkProperty

OwnersAssociation,Inc. (“Applicant”, “Applicant/Petitioner”,“Bluewater Key”) will take the



discoverydepositionof Carl Schwobel. Thedepositionwill takeplaceon December13, 2013 at

1 1 :00 am - 1 :00 pm in the offices of Becker& Poliakoff EmeraldLake CorporatePark, 3111

Stirling Road, Fort Lauderdale,Florida 33312-6525, or at such time and location mutually

agreeduponin advanceof the appearancedate. Thedepositionwill berecordedby stenographic

means,will be conductedbeforean officer authorizedto administeroathsandwill continuefrom

day to day, weekendsand legal holidaysexcluded,or accordingto a schedulemutually agreed

uponby theparties,until completed.

Dated:November21, 2013

Respectfullysubmitted,

Sc ETS R, OLSEN& ,7TS,LLP

on.Minor
Mien L. Olsen
Attorneysfor Applicant/Petitioner
22 CenturyHill, Suite302
Latham,New York 12110
Telephone:(518) 220-1850
Facsimile:(518) 220-1857



CERTifICATE OFSERVICE

I herebycertify thata trueandcorrectcopyof the foregoingNOTICE OF

DISCOVERYDEPOSITIONwasservedby electronicmail and/orUSPOExpressMail,

postageprepaid,on counselfor Opposer/Respondent’scounsel,Kevin Markow andMichaelDe

Blaseof Becker& Poliakoff P.A., 3 1 1 1 Stirling Road,Fort Lauderdale,Florida33312-6525on

this 21stdayofNovember2013.



EXHIBIT B OF
MINOR DECLARATION



Page1 of 1

AutondriaMinor

From: DiannePomonis

Sent: Friday, November22, 2013 3:06 PM

To: De Biase,Michael; Markow, Kevin

Cc: Arlen Olsen; AutondriaMinor; CaterinaA. Tuminello

Subject:DISCOVERY I Our Ref No BLUE.50557-NY

Re: U.S. Serial No. : 85/644,802
U.S. Filing Date : June6, 2012
Title : OppositionagainstU.S. TrademarkApplication 85/644,802for

BluewaterKey/Cancellationof U.S. TrademarkRegistrationNo.
4,274,836 forBluewaterRentals

Applicant : BluewaterKey RV OwnershipParkOwnersAssociation,Inc.
OurRef : BLUE.50557-NY
WorkingAttorney : ALO/ASM

Re: U.S. Serial No. : 85/644,802

Pleasefind Deposition Noticesfor DeloresZickert andCatherineGood-Duncanin connectionwith the
above-referencedmatter. Copiesaresimultaneouslybeingmailed by U.S. PostalServiceto your office
today.

Kind regards,

DiannePomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LIP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor the useof the addressee(s)namedaboveandmaycontain
information thatis legallyprivileged. If you arenot theaddressee,or thepersonresponsiblefor deliveringit to the
addressee,you arehereby notifiedthatreading,disseminating,distributingor copying this messageis strictly
prohibited. lfyou have receivedthis messageby mistake,pleaseimmediatelynotify us by replying to the message
anddeletethe originalmessageimmediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIWLEGEAND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION
This communicationis protectedby theattorney-client,communityofinterestprivilege and/orthe work product
privilegeandshouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnel
on a need-to-knowbasismayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

12/31/2013



ScHMEIsER,OLSEN & WATTs LLP
PATENTS,TRADEMARKS & COPYRIGHTS

22 CENTURY HILL DRIvE, SUITE 302,LATHAM, NEW YORK 12110
Tel 518-220-1850+ Fax 518-220-1857•• NY@iplawusa.com+ www.iplawusa.com

aminor@iplawusa.corn

November22, 2013

Kevin Markow, Esq.
Attention: MichaelN. Dc Biase,Esq.
Becker& Poliakoff P.A.
3 1 1 1 Stirling Road
Fort Lauderdale,Florida33312-6525

Re: U.S. SerialNo.
U.S. Filing Date
Title

Applicant
Our Ref
WorkingAttorney

: 85/644,802
: June6,2012
: OppositionagainstU.S. TrademarkApplication85/644,802for

BluewaterKey/Cancellationof U.S. TrademarkRegistration
No. 4,274,836for BluewaterRentals

: BluewaterKey RV OwnershipParkOwnersAssociation,Inc.
: BLUE.50557-NY
: ALO/ASM

DearMessers.De BiaseandMazurek:

Pleasefind enclosedherewithourNoticesofDepositionfor DeloresZickert andCatherineGood-
Duncanin connection withthe above-referencedmatter.

Shouldyou haveany questions,pleasedo not hesitateto contactme.

Respectfullysubmitted,

ASM :dp
Ends.
cc.. Client (via email)

APT7C1A •. flITPTCT ni Ca,TrmT A •S Ti-iA u- .% MA cAwzn cp-r



IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In the MatterofApplicationSerialNo. 85644802
Publishedin the Official GazetteonNovember13, 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Opposer, OppositionNo. 91209747
V.

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Applicant

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Petitioner, CancellationNo.
V.

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Respondent.

NOTICE OFDISCOVERYDEPOSITION

PLEASE TAKE NOTICE that Applicant BluewaterKey RV OwnershipPark Property

OwnersAssociation,Inc. (“Applicant”, “Applicant/Petitioner”, “Bluewater Key”) will take the



discoverydepositionof DeloresZickert. The depositionwill takeplaceon December1 1, 2013

at 9:00 am -10:30 am in the offices of Becker& Po1iakoff, EmeraldLake CorporatePark, 3111

Stirling Road, Fort Lauderdale,Florida 33312-6525, or at such time and location mutually

agreeduponin advanceof the appearancedate. The depositionwill berecordedby stenographic

means,will be conductedbeforeanofficer authorizedto administeroathsandwill continuefrom

day to day, weekendsand legal holidays excluded,or accordingto a schedulemutually agreed

uponby theparties,until completed.

Dated:November22, 2013

Respectfullysubmitted,

LLP

AutondriaS. Minor
Arlen L. Olsen
Attorneysfor Applicant/Petitioner
22 CenturyHill, Suite 302
Latham,New York 12110
Telephone:(518) 220-1850
Facsimile:(518) 220-1857



CERTIFICATEOF SERVICE

I herebycertify thata true andcorrectcopyofthe foregoingNOTICE OF

DISCOVERYDEPOSITIONwasservedby electronicmail and/orUSPOExpressMail,

postageprepaid,on counselfor Opposer/Respondent’scounsel,Kevin Markow andMichaelDe

Biaseof Becker& Poliakoff P.A., 3 1 1 1 Stirling Road,Fort Lauderdale,Florida 33312-6525on

this 22nddayofNovember2013.



IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In theMatterofApplication SerialNo. 85644802
Publishedin the Official GazetteonNovember1 3 , 2012
Mark: BluewaterKey in InternationalClass:43

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Opposer, OppositionNo. 91209747
v.

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Applicant

BLUEWATER KEY RV OWNERSHIP
PARK PROPERTYOWNERS
ASSOCIATION, INC.,

Petitioner, CancellationNo.
V.

CLARK, RITA M. d/b/a
BLUEWATER RENTALS

Respondent.

NOTICE OF DISCOVERYDEPOSITION

PLEASE TAKE NOTICE that Applicant BluewaterKey RV OwnershipPark Property

OwnersAssociation,Inc. (“Applicant”, “Applicant/Petitioner”,“Bluewater Key”) will take the



discovery depositionof CatherineGood Duncan. The depositionwill take placeon December

1 1, 2013 at 2pm in the offices of Becker & Poliakoff Emerald Lake CorporatePark, 3111

Stirling Road, Fort Lauderdale,Florida 33312-6525, or at such time and location mutually

agreeduponin advanceof the appearancedate. Thedepositionwill berecordedby stenographic

means,will be conductedbeforean officer authorizedto administeroathsandwill continuefrom

day to day, weekendsand legal holidaysexcluded,or accordingto a schedulemutually agreed

uponby theparties,until completed.

Dated:November22, 2013

Respectfull submitted,

S MEl R, OLSE ATTS, LLP

ut ndria S . Minor
Arlen L. Olsen
Attorneysfor Applicant/Petitioner
22 CenturyHill, Suite302
Latham,New York 12110
Telephone:(518) 220-1850
Facsimile:(518) 220-1857



CERTIFICATE OF SERVICE

I herebycertify thata trueandcorrectcopyof the foregoingNOTICE OF

DISCOVERYDEPOSITIONwasservedby electronicmail and/orUSPOExpressMail,

postageprepaid,on counselfor Opposer/Respondent’scounsel,Kevin Markow andMichaelDe

BiaseofBecker& Poliakoff, PA., 3 1 11 Stirling Road,Fort Lauderdale,Florida 33312-6525on

this 22nddayofNovember2013.

driaS. Minor



EXHIBIT E OF
MINOR DECLARATION



Page1 of2

AutondriaMinor

From: DiannePomonis

Sent: Monday, November25, 2013 1 :33 PM

To: De Biase,Michael; Markow, Kevin

Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello

Subject:BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

Dueto thediverse locationsof counselandwitnesses,we believeit would be prudentaswell as
costeffectivefor all partiesto hold depositionsby video teleconference.Pleaselet usknow if
you consentto video teleconferencedepositions.Uponyour approvalandconsent,we will send
theamendedNoticesreflectingtheupdate.

Theproposedvideo teleconferencedepositionswould be initiatedherein ourNY office and
conductedthroughWebexAudio Conference viacomputer. Theminimumtechnical
requirementsfor a video teleconferenceareas follows:

(a) InternetAccess;
(b) Webcam;
(c) Computerheadsetwith microphone
(d) As a backupaudiosource,a telephoneto dial into an “800 number”teleconference

Pleasenotethesenoticesarestill subjectto confirmationby our witnessesshortly. To date,the
depositionscheduleis as follows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. Ronald Lacroixat 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
CatherineGoodDuncanat 2:00DonnaEisentrautat 1 1 :OOam - Carl Schwobelat 1 1 :00 am-
).m. 1:00pm 1:00pm

James Mazurekat 2:30pm until
completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto berevised
dueto his professionalcommitments.

We certainlywantto make depositionsconvenientfor thewitnessesandyour firm. As this is a
shortenedwork week,we look forwardto hearingfrom you shortly.

Kind regards,

AutondriaS. Minor
YLw

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)

12/31/2013



Page2 of 2

Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof theaddressee(s)namedaboveand may containinformation
that is legally privileged. If you arenot theaddressee,or the personresponsiblefor deliveringit to theaddressee,you are
herebynotified that reading,disseminating,distributingor copyingthis messageis strictly prohibited. If you havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to the messageanddeletetheoriginal message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework productprivilege
andshouldbe treatedin a confidentialmanner.Any disclosureto otherthan key managementpersonnelon a need-to-
know basismayjeopardizethe privilege and requiredisclosureto adversepartiesin litigation.
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AutondriaMinor

From: Markow, Kevin [KMARKOWbpIegaI.com]

Sent: Monday, November25,2013 10:35PM

To: DiannePomonis

Cc: De Biase,Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello

Subject:Re: BLUE.50557-NY DISCOVERY DEPOSITIONS

Kindly clearthenew proposeddateswith our officeprior to renoticing. We too haveconflicts
with the datesandtimes youroffice unilaterallyscheduled(thoughwe assumeyoujustwantedto
get thenoticesout andwould beamenableto schedulingaroundconflicts). Thx.

Sent frommy iPad

Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176I E-Mail
Website

DECKER
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Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,
concernsand suggestions.Pleasecontactus at 954.364.6090or via email at CARE@bolegal.com.

On Nov 25, 2013,at 1 :39 PM, “DiannePomonis”<dpomonis@iplawusa.com>wrote:

DearCounsels:

Dueto thediverselocationsof counselandwitnesses,we believeit would be
prudentaswell ascosteffectivefor all partiesto hold depositionsby video
teleconference.Pleaselet usknow ifyou consentto video teleconference
depositions.Uponyour approvalandconsent,we will sendthe amendedNotices
reflectingtheupdate.

Theproposedvideo teleconferencedepositions wouldbeinitiatedherein ourNY
office andconductedthroughWebex AudioConferencevia computer. The
minimumtechnicalrequirementsfor a video teleconferenceareas follows:

(a) InternetAccess;
(b) Webcam;
(c) Computerheadsetwith microphone
(d) As a backupaudiosource,a telephoneto dial into an “800number”
teleconference
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Pleasenotethesenoticesarestill subjectto confirmationby our witnessesshortly. To date,
thedepositionscheduleis as follows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
CatherineGoodDuncanat DonnaEisentrautat 1 1 :OOam Carl Schwobelat 1 1 :00 am-
2:00p.m. -1:00pm 1:00pm

JamesMazurekat 2:30pm
intil completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto be
reviseddueto his professionalcommitments.

We certainlywant to makedepositionsconvenientfor thewitnessesandyour firm. As this
is a shortenedwork week,we look forwardto hearingfrom you shortly.

Kind regards,

AutondriaS. Minor

Schmeiser,Olsen& Watts

22 CenturyHill Drive, Suite302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontains informationintendedonly for the useof the addressee(s)namedaboveand may
contain informationthat is legally privileged. If you arenot the addressee,or the personresponsiblefor
deliveringit to the addressee,you areherebynotified that reading,disseminating,distributingor copying
this messageis strictly prohibited. Ifyou havereceivedthis messageby mistake,pleaseimmediatelynotify
us by replyingto the messageanddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework
productprivilege andshouldbetreatedin a confidentialmanner.Any disclosureto otherthan key
managementpersonnelon a need-to-knowbasismayjeopardizethe privilege and requiredisclosureto
adversepartiesin litigation.
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AutondriaMinor

From: DiannePomonis

Sent: Tuesday,November26, 20139:1 1 AM

To: Markow, Kevin

Cc: De Biase,Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello

Subject:RE: BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearMr. Markow:

Thankyou for your email.

Yes, asour noticesindicated,we areattemptingto find a mutuallyagreeduponschedulefor all parties
concerned.To clarify, we chosethosedatesassumingtherewould be someconflict on both sidesbut
neededto get the ball rolling due tothetight time restraints.

As we will needat leasta minimum oftwo daysturnaroundfor depositiontranscription,could you

kindly provide us with your scheduleduringthe datesof December3nd throughDecemberI7th? We
will thenattemptto coordinateyour schedulewith that of thewitnesses,clearthe availabledateswith
your office and renotice.

Thankingyou in advance.

Kind regards,

Dianna

From: Markow, Kevin [mailto:KMARKOW@bplegal.com]
Sent:Monday, November25, 2013 10:35 PM
To: Dianne Pomonis
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY I DISCOVERY DEPOSITIONS

Kindly clearthe new proposeddateswith our office prior to renoticing. We too haveconflicts with the
datesandtimesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto get the notices
out and wouldbe amenableto schedulingaroundconflicts). Thx.

Sentfrom my iPad

Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176I E-Mail
Website

12/31/2013
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Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestions.Pleasecontactus at 954.364.6090or via email at CARE©blepal.com.

on Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonis@iplawusa.com>wrote:

DearCounsels:

Due to the diverse locationsof counselandwitnesses,we believeit would beprudentas
well ascosteffectivefor all partiesto hold depositionsby video teleconference.Pleaselet
usknow if you consentto video teleconferencedepositions.Uponyour approvaland
consent,we will send theamendedNoticesreflectingtheupdate.

Theproposedvideo teleconference depositionswould beinitiatedherein ourNY office and
conductedthrough WebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareas follows:

(a) InternetAccess;
(b) Webcam;
(c) Computer headsetwith microphone
(d) As a backupaudiosource,a telephoneto dial into an “800 number”teleconference

Please notethese noticesarestill subjectto confirmationby our witnessesshortly. To date,
thedepositionscheduleis asfollows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
CatherineGoodDuncanat DonnaEisentrautat 1 1 :OOam Carl Schwobelat 1 1 :00 am-
2:00p.m. -1:00pm 1:00pm

JamesMazurekat 2:30pm
intil completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto be
reviseddueto his professionalcommitments.

We certainlywantto makedepositionsconvenientfor thewitnessesandyour firm. As this
is a shortenedwork week,we look forward to hearingfrom you shortly.

Kind regards,

Autondria S. Minor

.

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile: (518)220-1857
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This message containsinformation intendedonly for the useof theaddressee(s)namedaboveand may
containinformationthat is legally privileged. If you are nottheaddressee,or the personresponsiblefor
deliveringit to theaddressee,you areherebynotified that reading,disseminating,distributingor copying
this messageis strictly prohibited. lfyou havereceivedthis messageby mistake,pleaseimmediatelynotify
us by replying to the messageanddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUN ICATION

This communicationis protectedby the attorney-client,communityof interestprivilegeand/orthework
productprivilege andshouldbe treatedin a confidentialmanner.Any disclosureto otherthankey
managementpersonnelon a need-to-knowbasismayjeopardizethe privilege and requiredisclosureto
adversepartiesin litigation.
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AutondriaMinor

From: DiannePomonis

Sent: Wednesday,November27, 20132:29 PM

To: Markow, Kevin; De Biase,Michael

Cc: Arlen Olsen;Autondria Minor

Subject:REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As a follow up to our November25th email, pleasebe advised,we havenot receivedyour availability in
orderfor us to coordinateand re-noticethewitnesses.Pleaseadviseat your earliestconvenience.

Shouldyou haveanyquestions,pleasedo not hesitateto contacttheoffice.

Thankingyou in advancefor your prompt responseto this request.

Regards,

Dianne Pornonis

Legal AdrninistrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LIP
22 CenturyHill Drive I Suite 302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor the useof theaddressee(s)namedaboveandmaycontain
information thatis legally privileged. lfyou arenot the addressee,or thepersonresponsiblefordeliveringit to the
addressee,you areherebynotified thatreading,disseminating,distributingor copyingthis messageis strictly
prohibited. lfyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by replying to the message
anddelete theoriginal messageimmediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGEAND/OR WORK PRODUCTPRIWLEGED
COMMUNICATION
This communicationis protectedby the attorney-client,communityo,finterestprivilegeand/orthe work product
privilegeandshouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnel
on a need-to-knowbasismayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Tuesday,November26, 2013 9:11 AM
To: ‘Markow, Kevin’
Cc: De Biase,Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearMr. Markow:

Thankyou for your email.
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Yes, asour noticesindicated,we areattemptingto find a mutuaHyagreeduponschedulefor aW parties
concerned.To c’arify, we chosethosedatesassumingtherewould be someconflict on both sidesbut neededto
get the bafl rolling dueto thetight time restraints.

As we will needat leasta minimum of two daysturnaroundfor depositiontranscription,could you kind’y

provideuswith your scheduleduring thedatesof December3through DecemberI7th? We will thenattempt
to coordinateyour schedulewith thatof the witnesses,clearthe availabledateswith your office and renotice.

Thankingyou in advance.

Kind regards,

Dianna

From: Markow, Kevin [mailto:KMARKOW@bplegal.com]
Sent:Monday, November25, 2013 10:35 PM
To: DiannePomonis
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY I DISCOVERY DEPOSITIONS

Kindly clearthe new proposeddateswith our office prior to renoticing. We too haveconflictswith thedates
andtimesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto get the noticesout and
would be amenableto schedulingaroundconflicts). Thx.

Sentfrom my iPad

Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

Emerald Lake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176I E-Mail
Website

BE
P01:
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Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestions.Pleasecontactus at 954.364.6090or via email at CARE@bplecial.com.

On Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonis@iplawusa.com>wrote:

DearCounsels:

Dueto thediverselocationsof counselandwitnesses,we believeit wouldbeprudentas
well ascosteffectivefor all partiesto hold depositionsby video teleconference.Pleaselet
usknow ifyou consentto video teleconferencedepositions.Uponyour approvaland
consent,we will sendthe amended Noticesreflectingtheupdate.
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Theproposedvideo teleconference depositionswould be initiatedherein ourNY office and
conductedthroughWebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareas follows:

(a) InternetAccess;
(b) Webcam;
(c) Computerheadsetwith microphone
(d) As a backupaudio source,a telephoneto dial into an“800 number”teleconference

Pleasenotethesenoticesarestill subjectto confirmationby our witnessesshortly. To date,
the depositionscheduleis asfollows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
Catherine GoodDuncanat DonnaEisentrautat 1 1 :OOam Carl Schwobelat 1 1 :00 am-
2:00p.m. -1:00pm 1:00pm

JamesMazurekat 2:30pm
intil completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto be
reviseddueto his professionalcommitments.

We certainlywantto makedepositionsconvenientfor thewitnessesandyour firm. As this
is a shortenedwork week,we look forward to hearingfrom you shortly.

Kind regards,

Autondria S. Minor

ewtoata.
Schmeiser,Olsen& Watts

22 CenturyHill Drive, Suite 302

Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)

Facsimile:(518) 220-1857

This message containsinformation intendedonly for the use ofthe addressee(s)namedaboveand may
containinformationthat is legally privileged. If you are notthe addressee,or the person responsiblefor
delivering it to the addressee,you areherebynotified that reading,disseminating,distributingor copying
this messageis strictly prohibited. lfyou havereceivedthis messageby mistake,pleaseimmediatelynotify
us by replyingto the messageanddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUN ICATION

This communicationis protectedby the attorney-client,communityof interestprivilegeand/orthework
productprivilegeandshouldbetreatedin a confidentialmanner.Any disclosureto otherthan key
managementpersonnelon a need-to-knowbasismayjeopardizethe privilege and requiredisclosureto
adversepartiesin litigation.
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AutondriaMinor

From: DiannePomonis

Sent: Monday, December02, 2013 10:14AM

To: Markow, Kevin; De Biase,Michael

Cc: Arlen Olsen;AutondriaMinor; CaterinaA. Tuminello

Subject:TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS
DearCounsels:

As you canappreciate,diligent effortsarebeingmadeto accommodateall partiesconcerningthe
depositionsin a timely manner. In orderto renoticethewitnessesexpeditiouslybeforecloseof
discovery,we will now needto finalize theschedule. Kindly reply with your availabledatesso thatwe
maycoordinatethe scheduleand renoticetoday.

We had previouslyinquiredabout depositionsby video conference,however,please note,some
witnessesmustbe deposedby “telephoneonly” astheir accessto the minimal technologyrequirements
for a video conferencevary greatly. Kindly advisewhetheryoU haveanyobjectionsto those
restrictions. Thankyou.

Regards,

DiannePomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LIP
22 CenturyHill Drive Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformation intendedonlyfor the useof the addressee(s)namedaboveandmaycontain
information thatis legally privileged. lfyou arenot the addressee, orthe personresponsiblefordeliveringit to the
addressee,you areherebynotified thatreading,disseminating,distributingor copyingthis messageis strictly
prohibited. lfyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by replying to the message
anddeletethe originalmessageimmediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGEAND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION
This communicationis protectedby the attorney-client,communityof interestprivilegeand/orthe work product
privilegeandshouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnel
on a need-to-knowbasismayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Wednesday,November27, 2013 2:29 PM
To: ‘Markow, Kevin’; De Blase,Michael
Cc: Arlen Olsen;Autondria Minor
Subject:REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:
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As a foNow up to our November25th email, pleasebe advised,we havenot receivedyour availability in orderfor
us to coordinateand renoticethe witnesses.Pleaseadviseat your eatliestconvenience.

Shouldyou haveanyquestions,pleasedo not hesitateto contacttheoffice.

Thankingyou in advancefor your promptresponseto this request.

Regards,

DiannePomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor the useoftheaddressee(s)namedaboveandmaycontaininformation
thatis legally privileged. Ifyou arenot the addressee,or thepersonresponsiblefordeliveringit to theaddressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. Ifyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletetheoriginalmessage
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby theattorney-client,communityofinterestprivilege and/orthework productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Tuesday,November26, 2013 9:11 AM
To: ‘Markow, Kevin’
Cc: De Biase,Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearMr. Markow:

Thankyou for your email.

Yes, asour noticesindicated,we areattemptingto find a mutuallyagreeduponschedulefor all parties
concerned.To clarify, we chosethosedatesassumingtherewould be someconflict on both sidesbut neededto
get the ball rolling dueto thetight time restraints.

As we will needat leasta minimum of two daysturnaroundfor depositiontranscription,could you kindly provide

us with your scheduleduring thedatesof December3ndthroughDecemberl7th? We will thenattemptto
coordinateyour schedulewith thatof thewitnesses,clearthe availabledateswith your office and renotice.

Thankingyou in advance.

Kind regards,
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Dianna

From: Markow, Kevin [mailto:KMARKOW@bplegal.com]
Sent:Monday, November25, 2013 10:35 PM
To: DiannePomonis
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY I DISCOVERY DEPOSITIONS

Kindly clearthe new proposeddateswith our office prior to renoticing. We too haveconflicts with the datesand
timesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto get the noticesout andwould
be amenableto schedulingaroundconflicts). Thx.

Sentfrom my iPad

Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176I E-Mail
Website

B:EO(E..J
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Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestionsPleasecontactus at 954.364.6090or via email at CARE©bleaal.com.

On Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonis@iplawusa.com>wrote:

DearCounsels:

Due to thediverse locationsof counselandwitnesses,webelieveit wouldbeprudentaswell
ascosteffectivefor all partiesto hold depositionsby video teleconference.Pleaselet us
know ifyou consentto video teleconferencedepositions.Upon yourapprovalandconsent,
we will sendthe amendedNoticesreflectingtheupdate.

Theproposedvideo teleconferencedepositionswouldbe initiatedherein our NY office and
conductedthrough WebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareas follows:

(a) InternetAccess;
(b) Webcam;
(c) Computerheadsetwith microphone
(d) As a backupaudio source,a telephoneto dial into an “800 number”teleconference

Pleasenotethese noticesarestill subjectto confirmationby our witnessesshortly. To date,
thedepositionscheduleis as follows:

I I
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December11 2013 December12 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
CatherineGoodDuncanat DonnaEisentrautat 1 1 :OOam - Carl Schwobelat 1 1 :00 am-
2:00p.m. 1:00pm 1:00pm

JamesMazurekat 2:30pm
intil completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto berevised
dueto his professionalcommitments.

We certainlywant to make depositionsconvenientfor thewitnessesandyour firm. As this is
a shortenedwork week,we look forwardto hearingfrom you shortly.

Kind regards,

Autondria S. Minor

toaLc.L42t
Schmeiser,Olsen& Watts

22 CenturyHill Drive, Suite 302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)

Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof theaddressee(s)namedaboveand may
containinformationthat is legally privileged. Ifyou arenot the addressee,or the personresponsiblefor
deliveringit to theaddressee,you areherebynotified that reading,disseminating,distributingor copyingthis
messageis strictly prohibited. If you havereceivedthis messageby mistake,pleaseimmediatelynotify us by
replying to the messageanddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework
productprivilege andshouldbe treatedin a confidentialmanner.Any disclosureto otherthan key
managementpersonnelon a need-to-knowbasismayjeopardizethe privilege and requiredisclosureto
adversepartiesin litigation.
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AutondriaMinor

From: De Biase,Michael [MDeBiase@bplegal.com]

Sent: Monday, December02, 2013 3:1 7 PM

To: DiannePomonis

Cc: Arlen Olsen;AutondriaMinor; CaterinaA. Tuminello

Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

We would like to schedulea call, preferably thisafternoon,after 3 and before 5:30,or late tomorrow
afternoonto discussschedulingissues. Let us know whenyou areavailable.

Thankyou.

Michael N. De Biase
Attorney at Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4145I Fax: 954.985.4176I E-Mail

Park Place I 311 Park PlaceBoulevard,Suite 250 I Clearwater,FL 33759
Tel: 727.712.4000I Fax: 727.796.1484
Website

F:1...::CI:.E
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Visit the Corporate& Capital Law Bloci today!

IRS Circular 230disclosure:
To ensurecompliancewith requirementsimposedby the IRS, we inform you that any U.S.
federal tax advicecontainedin this communication(including any attachments)is not
intendedor written to be used,and cannotbe used,for the purposeof (i) avoiding penalties
underthe Internal RevenueCodeor (ii) promoting, marketingor recommendingto another
party any transactionor matteraddressedherein.

From: Dianne Pomonis[dpomonis@iplawusa.com]
Sent:Monday, December02, 201310:14AM
To: Markow, Kevin; De Biase,Michael
Cc: Arlen Olsen; AutondriaMinor; CaterinaA. Tuminello
Subject:TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As you canappreciate,diligent effortsare beingmadeto accommodateall partiesconcerningthe
depositionsin a timely manner. In orderto renoticethewitnessesexpeditiouslybeforecloseof
discovery,we will now needto finalize the schedule. Kindly reply with your availabledatesso thatwe
maycoordinatethescheduleand re-noticetoday.

12/31/2013
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We had previouslyinquired about depositionsby videoconference,however,pleasenote,somewitnessesmust
be deposedby11telephoneonly” astheir accessto the minimal technologyrequirementsfor a video conference
vary greatly. Kindly advisewhetheryou haveanyobjectionsto thoserestrictions. Thankyou.

Regards,

DiannePomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www. iplawusa.corn

This messagecontainsinformationintendedonlyfor the useof theaddressee(s)namedaboveandmay containinformation
thatis legallyprivileged. If you arenot theaddressee,or thepersonresponsiblefor deliveringit to the addressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. lfyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe originalmessage
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIWLEGEAND/OR WORK PRODUCTPRIVILEGED COMMUNICATION
This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner. Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Wednesday,November27, 2013 2:29 PM
To: ‘Markow, Kevin’; De Biase, Michael
Cc: Arlen Olsen; AutondriaMinor
Subject:REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As a follow up to our November25th email, pleasebe advised,we havenot receivedyour availability in orderfor
us to coordinateand re-noticethe witnesses.Please adviseat your earliestconvenience.

Should youhave anyquestions,pleasedo not hesitateto contactthe office.

Thankingyou in advancefor your promptresponseto this request.

Regards,

DiannePomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LIP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
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Website:mailto:www. iplawusa.corn

This messagecontainsinformationintendedonlyfor theuseoftheaddressee(s)namedaboveandmaycontaininformation
thatis legally privileged. lfyou arenot theaddressee,or thepersonresponsiblefordeliveringit to the addressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. Ifyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to the messageanddeletethe originalmessage
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIWLEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby theattorney-client,communityofinterestprivilege and/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Tuesday,November26, 2013 9: 11 AM
To: ‘Markow, Kevin’
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearMr. Markow:

Thankyou for your email.

Yes, asour noticesindicated,we areattemptingto find a mutually agreeduponschedulefor all parties
concerned.To clarify, we chosethosedatesassumingtherewould be someconflict on both sidesbut neededto
getthe ball rolling due tothe tight time restraints.

As we will needat leasta minimum of two daysturnaroundfor depositiontranscription,could you kindly provide

us with your scheduleduringthe datesof December3throughDecemberl7th? We will thenattemptto
coordinateyour schedulewith thatof thewitnesses,clearthe availabledateswith your office and renotice.

Thankingyou in advance.

Kind regards,

Dianna

From: Markow, Kevin [mailto:KMARKOW@bplegal.com]
Sent:Monday, November25, 2013 10:35 PM
To: DiannePomonis
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY I DISCOVERY DEPOSITIONS

Kindly clearthe new proposeddateswith our office prior to renoticing. We too haveconflictswith thedatesand
timesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto get the noticesout andwould
be amenableto schedulingaroundconflicts). Thx.

Sentfrom my iPad
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Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176I E-Mail
Website

P0.
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Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestions.Pleasecontactus at 954.364.6090or via email at CARE©blegal.com.

On Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonis@jplawusa.com>wrote:

DearCounsels:

Due to thediverse locationsof counselandwitnesses,we believeit would beprudentaswell
ascosteffectivefor all partiesto hold depositionsby video teleconference.Pleaselet us
know ifyou consentto video teleconferencedepositions.Uponyour approvalandconsent,
we will sendthe amendedNotices reflectingtheupdate.

Theproposedvideo teleconferencedepositionswould be initiatedherein ourNY office and
conductedthroughWebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareas follows:

(a) InternetAccess;
(b) Webcam;
(c) Computerheadsetwith microphone
(d) As a backupaudiosource,a telephoneto dial into an “800 number”teleconference

Please notethesenoticesarestill subjectto confirmationby our witnessesshortly. To date,
thedepositionscheduleis as follows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
CatherineGoodDuncanat Donna Eisentrautat 1 1 :OOam- Carl Schwobelat 1 1 :00 am-
2:00p.m. 1:00pm 1:00pm

JamesMazurekat 2:30pm

intil completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto berevised
dueto his professionalcommitments.

We certainlywantto makedepositionsconvenientfor thewitnessesandyour firm. As this is
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a shortenedwork week,we look forward to hearingfrom you shortly.

Kind regards,

AutondriaS. Minor

.

Schmeiser,Olsen& Watts

22 CenturyHill Drive, Suite302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)

Facsimile: (518)220-1857

This messagecontainsinformation intendedonly for the useof theaddressee(s)namedaboveand may
containinformationthat is legally privileged. lfyou are notthe addressee,or the personresponsiblefor
delivering it to theaddressee,you areherebynotified that reading,disseminating, distributingor copyingthis
messageis strictly prohibited. lfyouhavereceivedthis messageby mistake,pleaseimmediatelynotify us by
replyingto the messageanddeletetheoriginal messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework
productprivilegeandshouldbe treatedin a confidentialmanner.Any disclosureto otherthankey
managementpersonnelon a need-to-knowbasismayjeopardizethe privilege andrequiredisclosureto
adversepartiesin litigation.
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AutondriaMinor

From: Autondria Minor

Sent: Monday, December02, 20133:43 PM

To: ‘De Biase,Michael’

Cc: Arlen Olsen; DiannePomonis;CaterinaA. Turn inello

Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

DearMr. DeBiase:

You maycontactmetoday before4:30pmregardingyour datesandtimesof availability for next
weekthroughthecloseofdiscoveryon December20, 2013. Otherwise,you mayjustsendus a
quick email. Your promptresponseis greatlyappreciated.Thanksso much.

Sincerely,

Autondria S. Minor

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontains informationintendedonly for the useof the addressee(s)namedaboveand may contain
informationthat is legally privileged. If you arenot theaddressee,or the personresponsiblefor delivering it to the
addressee,you areherebynotified that reading,disseminating,distributingor copyingthis messageis strictly
prohibited. If you havereceivedthis messageby mistake,pleaseimmediatelynotify us by replying to the message
anddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work product
privilege andshouldbetreatedin a confidentialmanner.Any disclosureto otherthan key managementpersonnel
on a need-to-knowbasismayjeopardizethe privilege andrequiredisclosureto adversepartiesin litigation.

From: De Blase, Michael [mailto:MDeBiase@bplegal.com]
Sent:Monday, December02, 2013 3:17 PM
To: DiannePomonis
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

We would like to schedulea call, preferablythis afternoon,after 3 and before 5:30,or late tomorrow
afternoon todiscuss schedulingissues. Let us knowwhen you areavailable.

Thankyou.

Michael N. De Blase
Attorney at Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525

12/31/2013
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Tel: 954.985.4145I Fax: 954985.4176I E-Mail

Park Place I 311 Park PlaceBoulevard,Suite 250 I Clearwater,FL 33759
Tel: 727.712.4000I Fax: 727.796.1484
Website

BE...CK.EI..
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Visit the Corporate& Capital Law Blog today!

IRS Circular 230 disclosure:
To ensurecompliancewith requirementsimposedby the IRS, we inform you that any U.S. federal
tax advicecontainedin this communication(including any attachments)is not intendedor written to
be used,and cannotbe used,for the purposeof (i) avoiding penaltiesunderthe Internal Revenue
Codeor (ii) promoting, marketingor recommendingto anotherparty any transactionor matter
addressedherein.

From: DiannePomonis[dpomonis@iplawusa.com]
Sent:Monday, December02, 2013 10:14AM
To: Markow, Kevin; De Biase, Michael
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:TIME SENSifiVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As you canappreciate,diligent efforts are beingmadeto accommodateall partiesconcerningthe depositionsin
a timely manner. In orderto renoticethe witnessesexpeditiouslybeforecloseof discovery,we will now needto
finalize the schedule. Kindly reply with your availabledatesso thatwe maycoordinatethe scheduleand re
noticetoday.

We had previouslyinquiredabout depositionsby videoconference,however,pleasenote, somewitnessesmust
be deposedby “telephoneonly” astheir accessto the minimal technologyrequirementsfor a video conference
vary greatly. Kindly advisewhetheryou haveany objectionsto thoserestrictions. Thankyou.

Regards,

DiannePornonis
Legal AdrninistrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 Century1-1111 Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.com

This messagecontainsinformation intendedonlyfor the useoftheaddressee(s)namedaboveandmaycontaininformation
thatis legally privileged. lfyou are notthe addressee,or thepersonresponsiblefordelivering it to theaddressee,you are
hereby notifiedthatreading,disseminating,distributingor copyingthis messageis strictly prohibited. Ifyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to the messageanddeletethe original message
immediatelythereafter. Thankyou.
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ATTORNEY-CLIENT, COMMUNITY OFINTEREST PRIWLEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby theattorney-client,communityofinterestprivilegeand/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Wednesday,November27, 2013 2:29 PM
To: ‘Markow, Kevin’; De Blase,Michael
Cc: Arlen Olsen;Autondria Minor
Subject:REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSONS

DearCounsels:

As a follow up to our November25th email, pleasebe advised1we havenot receivedyour availability in orderfor
us to coordinateand re-noticethewitnesses.Pleaseadviseat your earliestconvenience.

Shouldyou haveanyquestions,pleasedo not hesitateto contacttheoffice.

Thankingyou in advancefor your promptresponseto this request.

Regards,

DiannePomonis

Legal AdministrativeAssistantto

Arlen L. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontains informationintendedonlyfor the useof theaddressee(s)namedaboveandmaycontaininformation
thatis legally privileged. If you arenot the addressee,or thepersonresponsiblefor deliveringit to theaddressee,you are
herebynotified thatreading,disseminating,distributingor copying this messageis strictly prohibited. Ifyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe original message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENI COMMUNITY OF INTERESTPRIWLEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby theattorney-clientcommunityof interestprivilegeand/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner. Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Tuesday,November26, 2013 9:11 AM
To: ‘Markow, Kevin’
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: BLUE.50557-NY I DISCOVERY DEPOSONS

Dear Mr. Markow:
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Thankyou for your email.

Yes, asour noticesindicated,we areattemptingto find a mutuallyagreeduponschedulefor all parties
concerned.To clarify, we chosethosedatesassumingtherewould be someconflict on both sidesbut neededto
getthe ball rolling dueto the tight time restraints.

As we will needat leasta minimum of two daysturnaroundfor depositiontranscription,could you kindly provide
us with your scheduleduringthedatesof December3nd throughDecemberl7th? We will thenattemptto
coordinateyour schedulewith thatof thewitnesses,clearthe availabledateswith your office and renotice.

Thankingyou in advance.

Kind regards,

Dianna

From: Markow, Kevin [mailto:KMARKOW@bplegal.com]
Sent:Monday, November25, 2013 10:35 PM
To: DiannePomonis
Cc: De Blase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY I DISCOVERY DEPOSITIONS

Kindly clearthe new proposeddateswith our office prior to renoticing. We too haveconflictswith thedatesand
timesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto getthe noticesout andwould
be amenableto schedulingaroundconflicts). Thx.

Sentfrom my iPad

Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176I E-Mail
Website

LE;: I,L::fjJ

Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestions.Pleasecontactus at 954.364.6090or via email at CARE@bDlegal.com.

On Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonis@iplawusa.com>wrote:

12/31/2013
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DearCounsels:

Dueto thediverse locationsof counselandwitnesses, webelieveit wouldbeprudentaswell
ascosteffectivefor all partiesto hold depositionsby video teleconference.Pleaselet us
know ifyou consentto video teleconferencedepositions.Uponyour approvalandconsent,
we will sendthe amendedNoticesreflectingtheupdate.

Theproposedvideo teleconferencedepositionswould be initiatedherein ourNY office and
conductedthroughWebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareasfollows:

(a) InternetAccess;
(b) Webcam;
(c) Computerheadsetwith microphone
(d) As a backupaudiosource,a telephoneto dial into an“800 number”teleconference

Pleasenote thesenoticesarestill subjectto confirmationby our witnessesshortly. To date,
thedepositionscheduleis as follows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
CatherineGoodDuncanat DonnaEisentrautat 1 1 :OOam - Carl Schwobelat 1 1 :00 am-
2:00p.m. 1:00pm 1:00pm

JamesMazurekat 2:30pm
ntil completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto berevised
dueto his professionalcommitments.

We certainlywantto makedepositionsconvenientfor thewitnessesandyour firm. As this is
a shortenedwork week,we look forward to hearingfrom you shortly.

Kind regards,

AutondriaS. Minor

t0412.

Schmeiser,Olsen& Watts

22 CenturyHill Drive, Suite302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)
Facsimile: (518)220-1857

This message containsinformation intendedonly for the useof the addressee(s)namedaboveand may
contain informationthat is legally privileged. If you arenot the addressee,or the personresponsiblefor
deliveringit to the addressee,you areherebynotified that reading,disseminating,distributingor copyingthis
messageis strictly prohibited. Ifyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by
replyingto the messageanddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION
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This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework
productprivilege and shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey
managementpersonnelon aneed-to-knowbasismayjeopardizethe privilege andrequiredisclosureto
adversepartiesin litigation.

12/31/2013
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AutondriaMinor

From: De Biase,Michael [MDeBiasebplegal.com]

Sent: Monday, December02, 2013 5:00 PM

To: Autondria Minor

Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

Sorry thatwe werenot ableto connect. I am working from homeand Kevin’s call ran a little past
schedule. Let’s try to connecttomorrow, unlessyou’re availablenow.

From: Autondria Minor [mailto:aminor@iplawusa.com]
Sent:Monday, December02, 2013 3:43 PM
To: De Biase, Michael
Cc: Arlen Olsen; Dianne Pomonis;CaterinaA. Tuminello
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

DearMr. DeBiase:

You maycontactmetoday before4:30pmregarding yourdatesandtimesof availability for next
weekthroughthe closeof discoveryon December20, 2013 . Otherwise,you mayjust sendus a
quick email. Your promptresponseis greatlyappreciated.Thanksso much.

Sincerely,

AutondriaS. Minor
t041a.LrLG

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)named aboveand may contain
informationthat is legally privileged. If you are nottheaddressee,or the personresponsiblefor deliveringit to the
addressee,you areherebynotified that reading,disseminating,distributingor copyingthis messageis strictly
prohibited. If you havereceivedthis messageby mistake,pleaseimmediatelynotify us by replyingto the message
anddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilegeand/orthework product
privilege andshouldbetreatedin a confidentialmanner. Any disclosureto otherthan key managementpersonnel
on a need-to-knowbasismayjeopardizethe privilege andrequiredisclosureto adversepartiesin litigation.

From: De Biase,Michael [mailto:MDeBiase@bplegal.com]
Sent:Monday, December02, 2013 3:17 PM
To: DiannePomonis
Cc: Arlen Olsen; AutondriaMinor; CaterinaA. Tuminello
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS
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We would like to schedulea call, preferablythis afternoon,after 3 and before 5:30,or late tomorrowafternoonto
discussscheduling issues.Let us know whenyou areavailable.

Thankyou.

Michael N. De Biase
Attorney at Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4145I Fax: 954.985.4176I E-Mail

Park Place I 311 ParkPlaceBoulevard,Suite 250 I Clearwater,FL 33759
Tel: 727.712.4000I Fax: 727.796.1484
Website

f(i(:I:. L

Visit the Corporate& Capital Law Blog today!

IRS Circular 230 disclosure:
To ensurecompliancewith requirementsimposedby the IRS, we inform you that any U.S. federal
tax advicecontainedin this communication(including any attachments)is not intendedor written to
be used,and cannotbe used,for the purposeof (i) avoiding penaltiesunderthe Internal Revenue
Codeor (ii) promoting, marketingor recommendingto anotherparty any transactionor matter
addressedherein.

From: DiannePomonis[dpomonis@iplawusa.com]
Sent:Monday, December02, 2013 10:14AM
To: Markow, Kevin; De Biase, Michael
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

Dear Counsels:

As you canappreciate,diligent effortsarebeingmadeto accommodateall partiesconcerningthe depositionsin
a timely manner. In orderto renoticethewitnessesexpeditiouslybeforecloseof discovery,we will now needto
finalize the schedule. Kindly reply with your availabledatesso thatwe maycoordinatethescheduleand re
noticetoday.

We hadpreviouslyinquiredabout depositionsby video conference,however,pleasenote,somewitnessesmust
be deposedby “telephoneonly” astheir accessto the minimal technologyrequirementsfor a video conference
vary greatly. Kindly advisewhetheryou haveanyobjectionsto thoserestrictions. Thankyou.

Regards,

DiannePornonis

Legal AdrninistrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
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22 CenturyHill Drive Suite 302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor the useof the addressee(s)namedaboveandmaycontaininformation
thatis legallyprivileged. lfyou arenot theaddressee,or thepersonresponsiblefordeliveringit to theaddressee,you are
herebynotified thatreading,disseminating,distributing orcopyingthis messageis strictly prohibited. lfyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe originalmessage
immediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIWLEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby the attorney-client,communityof interestprivilegeand/orthe work productprivilege and
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Wednesday,November27, 2013 2:29 PM
To: ‘Markow, Kevin’; De Biase,Michael
Cc: Arlen Olsen;Autondria Minor
Subject:REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As a follow up to our November25th email, pleasebe advised,we havenot received youravailability in orderfor
us to coordinateand re-noticethewitnesses.Pleaseadviseat your earliestconvenience.

Shouldyou haveanyquestions,pleasedo not hesitateto contactthe office.

Thankingyou in advancefor your prompt responseto this request.

Regards,

Dianne Pomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website: rnailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor the useof the addressee(s)namedaboveandmaycontaininformation
thatis legally privileged. lfyou arenot theaddressee,or thepersonresponsiblefordeliveringit to theaddressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. lfyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe originalmessage
immediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIWLEGEAND/OR WORK PRODUCTPRIWLEGED COMMUNICATION
This communicationis protectedby theattorney-client.communityof interestprivilegeand/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.
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From: DiannePomonis
Sent:Tuesday,November26, 2013 9:11 AM
To: ‘Markow, Kevin’
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearMr. Markow:

Thankyou for your email.

Yes, asour noticesindicated,we areattemptingto find a mutuallyagreedupon schedulefor all parties
concerned.To clarify, we chosethosedatesassumingtherewould be someconflict on both sidesbut neededto
get the ball rolling dueto thetight time restraints.

As we will needat leasta minimum oftwo daysturnaroundfor depositiontranscription,could you kindly provide

us with your scheduleduringthedatesof December3id throughDecemberl7th? We will thenattemptto
coordinateyour schedulewith thatof thewitnesses,clearthe availabledateswith your office and renotice.

Thankingyou in advance.

Kind regards,

Dianna

From: Markow, Kevin [mailto:KMARKOW@bplegal.com]
Sent:Monday, November25, 2013 10:35 PM
To: DiannePomonis
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY I DISCOVERY DEPOSITIONS

Kindly clearthe new proposeddateswith our office prior to renoticing. We too haveconflicts with the datesand
timesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto getthe noticesout and would
be amenableto schedulingaroundconflicts). Thx.

Sent frommy iPad

Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176I E-Mail
Website
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Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestions.Pleasecontactus at 954.364.6090or via email at CARE@bDlecjal.com.

on Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonis@iplawusa.com>wrote:

DearCounsels:

Due to the diverselocationsof counselandwitnesses,webelieveit would beprudentaswell
ascost effectivefor all partiesto hold depositionsby video teleconference.Pleaselet us
know if you consentto video teleconferencedepositions.Uponyour approvalandconsent,
we will sendthe amendedNoticesreflectingtheupdate.

Theproposedvideo teleconferencedepositionswould beinitiatedherein ourNY office and
conducted throughWebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareas follows:

(
a) Internet Access;

(b) Webcam;
(c) Computerheadsetwith microphone
(d) As a backupaudiosource,a telephoneto dial into an “800 number”teleconference

Please notethesenoticesarestill subjectto confirmationby our witnessesshortly. To date,
thedepositionscheduleis as follows:

December11, 2013 December12, 2013 December13, 2013
Delores Zickertat 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
CatherineGoodDuncanat DonnaEisentrautat 1 1 :OOam- Carl Schwobelat 1 1 :00 am-
2:00p.m. 1:00pm 1:00pm

JamesMazurekat 2:30pm
ntil completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto berevised
dueto his professionalcommitments.

We certainly wantto makedepositionsconvenientfor thewitnessesandyour firm. As this is
a shortenedwork week,we look forward to hearingfrom you shortly.

Kind regards,

AutondriaS. Minor

VtGfla4.Z,ri42’v
Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
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Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand may
containinformationthat is legally privileged. If you arenot the addressee,or the personresponsiblefor
delivering it to theaddressee,you areherebynotified that reading,disseminating,distributingor copyingthis
messageis strictly prohibited. Ifyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by
replyingto the messageanddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework
productprivilege andshouldbetreatedin a confidentialmanner.Any disclosureto otherthan key
managementpersonnelon a need-to-knowbasismayjeopardizethe privilege and requiredisclosureto
adversepartiesin litigation.

12/31/2013
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AutondriaMinor

From: Autondria Minor

Sent: Tuesday,December03, 2013 1 0:36 AM

To: ‘De Biase,Michael’

Cc: Arlen Olsen;DiannePomonis;CaterinaA. Tuminello

Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

DearMichael:

Thankyou, we confirm for 1 1 :30 am.

Sincerely,

AutondriaS. Minor

. tt,twJt

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite 302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand maycontain
informationthat is legally privileged. If you arenot the addressee,or the personresponsiblefor delivering it to the
addressee,you areherebynotified that reading,disseminating,distributingor copyingthis messageis strictly
prohibited. If you havereceivedthis messageby mistake,pleaseimmediatelynotify us by replying to the message
anddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work product
privilege andshouldbe treatedin a confidentialmanner.Any disclosureto otherthan key managementpersonnel
on a need-to-knowbasismayjeopardizethe privilege andrequiredisclosureto adversepartiesin litigation.

From: De Biase,Michael [mailto:MDeBiase@bplegal.com]
Sent:Tuesday,December03, 2013 10:38AM
To: Autondria Minor
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

Great. We’ll call you at 11:30.

From: Autondria Minor [mailto:aminor@iplawusa.com]
Sent:Tuesday,December03, 2013 10:26AM
To: De Biase,Michael
Cc: Arlen Olsen; CaterinaA. Tuminello; DiannePomonis
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

DearMichael:

We will makeourselvesavailableall dayuntil 3 :OOpm. Otherwise,you maysimply emailus
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your dates andtimesin which you areavailable. You mayalsoindicateby email anydatesyou know
you will not be available. Sinceyou havebeenworking from home,you certainlymaysimply emailus.
We would like to getnoticesout as soonaspossible,but wehaveno informationregardingyour
availability. We look forward to receivingyour call or email regardingyour availability for discovery
depositions.Thanksso much.

Sincerely,

AutondriaS. Minor

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand may containinformation
that is legally privileged. If you arenot theaddressee,or the person responsiblefor deliveringit to the addressee,you are
herebynotified that reading,disseminating,distributingor copyingthis messageis strictly prohibited. If you havereceived
this messageby mistake,pleaseimmediatelynotify us by replyingto the messageanddeletethe original message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework productprivilege
andshouldbe treatedin a confidentialmanner. Any disclosureto otherthan key managementpersonnelon a need-to-know
basismayjeopardizethe privilege and requiredisclosureto adversepartiesin litigation.

From: De Blase,Michael [mailto: MDeBiase@bplegal.com]
Sent:Tuesday,December03, 201310:20AM
To: Autondria Minor
Subject:RE: TIME SENSVEREMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

Whenareyou availabletodayfor a shortphonecall?

From: Autondria Minor Fmailto:aminor@iplawusa.coml
Sent: Monday, December02, 2013 3:43 PM
To: De Biase, Michael
Cc: Arlen Olsen; DiannePomonis;CaterinaA. Tuminello
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearMr. DeBiase:

You maycontactmetodaybefore4:30pmregardingyour datesandtimesof availability for nextweek
throughthecloseof discoveryon December20, 2013 . Otherwise,you mayjust send usa quick email.
Your promptresponseis greatlyappreciated.Thanksso much.

Sincerely,

AutondriaS. Minor

LtGfla4AU .

Schmeiser,Olsen& Watts

22 CenturyHill Drive, Suite 302

12/31/2013
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Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand may containinformation
that is legally privileged. If you arenot theaddressee,or the personresponsiblefor deliveringit to theaddressee,you are
herebynotified that reading,disseminating,distributingor copyingthis messageis strictly prohibited. If you havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to the messageanddeletethe original message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework productprivilege
andshouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-know
basis mayjeopardizethe privilege and requiredisclosureto adversepartiesin litigation.

From: De Blase, Michael [mailto:MDeBiase©bplegal.coml
Sent:Monday, December02, 2013 3: 17 PM
To: DiannePomonis
Cc Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY DISCOVERY DEPOSITIONS

We would like to schedulea call, preferablythis afternoon,after 3 and before5:30, or late tomorrowafternoonto
discussschedulingissues. Let us know when you areavailable.

Thankyou.

Michael N. De Blase
Attorney at Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4145I Fax: 954.985.4176I E-Mail

Park Place I 311 Park PlaceBoulevard,Suite 250 I Clearwater,FL 33759
Tel: 727.712.4000I Fax: 727.796.1484
Website

:E:E.:I(.E:;!IR...

Visit the Corporate& Capital Law Blog today!

IRS Circular 230 disclosure:
To ensurecompliancewith requirementsimposedby the IRS, we inform you that any U.S. federal
tax advicecontainedin this communication(including any attachments)is not intendedor written to
be used,and cannotbe used,for the purposeof (i) avoiding penaltiesunderthe Internal Revenue
Codeor (ii) promoting,marketingor recommendingto anotherparty any transactionor matter
addressedherein.

From: DiannePomonis[dpomonis@iplawusa.com]
Sent:Monday, December02, 2013 10:14AM
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To: Markow, Kevin; De Blase,Michael
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:TIME SENSVEREMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSONS

DearCounsels:

As you canappreciate,diligent effortsarebeingmadeto accommodateall partiesconcerningthedepositionsin
a timely manner. In orderto re-noticethewitnessesexpeditiouslybeforecloseof discovery,we will now needto
finalize the schedule. Kindly reply with your availabledatesso thatwe maycoordinatethe scheduleand re
noticetoday.

We had previouslyinquiredabout depositionsby videoconference,however,pleasenote,somewitnessesmust
be deposedby “telephoneonly” astheir accessto the minimal technologyrequirementsfor a video conference
vary greatly. Kindly advisewhetheryou haveanyobjectionsto thoserestrictions. Thankyou.

Regards,

Dianne Pomonis
Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LIP
22 CenturyHill Drive I Suite 302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.com

This messagecontainsinformationintendedonlyfor the useof the addressee(s)namedaboveandmaycontain information
thatis legallyprivileged. If you arenot theaddressee, orthepersonresponsiblefor deliveringit to theaddressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. Ifyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe originalmessage
immediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby the attorney-client,communityofinterestprivilege and/orthe work productprivilege and
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Wednesday,November27, 2013 2:29 PM
To: ‘Markow, Kevin’; De Blase, Michael
Cc: Arlen Olsen;Autondria Minor
Subject:REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As a follow up to our November2St[ email, pleasebe advised,we havenot receivedyour availability in orderfor
us to coordinateand re-noticethewitnesses.Please adviseat your earliestconvenience.

Shouldyou haveanyquestions,pleasedo not hesitateto contactthe office.

Thankingyou in advancefor your prompt responseto this request.

12/31/2013
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Regards,

DiannePomonis
Legal AdministrativeAssistantto
Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite 302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor the useoftheaddressee(s)namedaboveandmaycontaininformation
thatis legally privileged. lfyou arenot theaddressee,or thepersonresponsiblefordeliveringit to theaddressee,you are
herebynotified thatreading,disseminating,distributingor copying this messageis strictly prohibited. lfyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe originalmessage
immediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGEAND/OR WORK PRODUCTPRIVILEGED COMMUNICATION
This communicationis protectedby theattorney-client,communityofinterestprivilege and/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Tuesday,November26, 2013 9: 11 AM
To: ‘Markow, Kevin’
Cc: De Biase,Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: BLUE.50557-NY I DISCOVERY DEPOSONS

DearMr. Markow:

Thankyou for your email.

Yes, asour noticesindicated,we areattemptingto find a mutuallyagreeduponschedulefor all parties
concerned.To clarify, we chosethosedatesassumingtherewould be someconflict on both sidesbut neededto
get the ball rolling dueto the tight time restraints.

As we will needat leasta minimum of two daysturnaroundfor depositiontranscription,could you kindly provide

us with your scheduleduring the datesof December3r throughDecemberl7th? We will thenattemptto
coordinateyour schedulewith thatof thewitnesses,clearthe availabledateswith your office and renotice.

Thankingyou in advance.

Kind regards,

Dianna

From: Markow, Kevin [mailto:KMARKOW@bplegal.coml
Sent:Monday, November25, 2013 10:35 PM
To: DiannePomonis
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Cc: De Biase,Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY I DISCOVERY DEPOSITIONS

Kindly clearthe newproposeddateswith our office prior to renoticing. We too haveconflictswith the datesand
timesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto getthe noticesout andwould
be amenableto schedulingaroundconflicts). Thx.

Sentfrom my iPad

Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176 E-Mail
Website

BEci.(E[...Li

iF.:JJ.L.:...I

Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestions.Pleasecontactus at 954.364.6090or via email at CARE©bleal.com.

On Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonis@iplawusa.com>wrote:

DearCounsels:

Dueto thediverselocationsof counselandwitnesses,we believeit wouldbeprudentaswell
ascosteffectivefor all partiesto hold depositionsby video teleconference.Pleaselet us
know ifyou consentto video teleconferencedepositions.Uponyour approvalandconsent,
we will sendthe amendedNoticesreflectingtheupdate.

Theproposedvideo teleconferencedepositionswould be initiatedherein ourNY office and
conductedthroughWebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareas follows:

(a) InternetAccess;
(b) Webcam;
(c) Computer headsetwith microphone
(d) As abackupaudio source,a telephoneto dial into an“800 number”teleconference

Pleasenotethesenoticesarestill subjectto confirmationby our witnessesshortly. To date,
the depositionscheduleis as follows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
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CatherineGoodDuncanat IDomaEisentrautat 1 1 :OOam- Carl Schwobelat 1 1 :00 am-
2:00p.m. l:OOpm 1:00pm

IJamesMazurekat 2:30pm
luntil completion[

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto berevised
dueto his professionalcommitments.

We certainlywant to makedepositionsconvenientfor thewitnessesandyour firm. As this is
a shortenedwork week,we look forwardto hearingfrom you shortly.

Kind regards,

AutondriaS. Minor

Q4a4. :‘Lt4
Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite 302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand may
containinformationthat is legally privileged. If you are notthe addressee,or the personresponsiblefor
delivering it to the addressee,you areherebynotified that reading,disseminating,distributingor copyingthis
messageis strictly prohibited. If you havereceivedthis messageby mistake,pleaseimmediatelynotify us by
replyingto the messageanddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework
productprivilege andshouldbe treatedin a confidentialmanner.Any disclosureto otherthankey
managementpersonnelon a need-to-knowbasismayjeopardizethe privilege and requiredisclosureto
adversepartiesin litigation.

12/31/2013
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AutondriaMinor

From: De Blase,Michael [MDeBiasebplegal.com]

Sent: Tuesday,December03, 2013 10:20AM

To: Autondria Minor

Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

Whenareyou availabletodayfor a shortphonecall?

From: Autondria Minor [mailto:aminor@iplawusa.com]
Sent:Monday, December02, 2013 3:43 PM
To: De Blase,Michael
Cc: Arlen Olsen; DiannePomonis;CaterinaA. Tuminello
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIREDBLUE.50557-NY I DISCOVERY
DEPOSITIONS

DearMr. DeBiase:

You maycontactmetodaybefore4:30pmregardingyour datesandtimesof availability for next
week throughthe closeofdiscoveryon December20, 2013. Otherwise,you mayjustsendus a
quick email. Your promptresponseis greatly appreciated.Thanksso much.

Sincerely,

AutondriaS. Minor
‘L4t

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This message containsinformation intendedonly for the useof the addressee(s)namedaboveand may contain
informationthat is legally privileged. Ifyou are notthe addressee,or the personresponsiblefor delivering it to the
addressee,you areherebynotified that reading,disseminating,distributingor copyingthis messageis strictly
prohibited. If you havereceivedthis messageby mistake,pleaseimmediatelynotify us by replyingto the message
anddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework product
privilege and shouldbe treatedin a confidentialmanner.Any disclosureto otherthan key managementpersonnel
on a need-to-knowbasismayjeopardizethe privilege andrequiredisclosureto adverse partiesin litigation.

From: De Blase,Michael [mailto:MDeBiase@bplegal.coml
Sent:Monday, December02, 2013 3:17 PM
To: DiannePomonis
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: TIME SENSVEREMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

We would like to schedulea call, preferablythis afternoon,after 3 and before5:30, or late tomorrow

12/31/2013
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afternoonto discussschedulingissues. Let us know whenyou areavailable.

Thankyou.

Michael N. De Biase
Attorney at Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4145I Fax: 954.985.4176I E-Mail

Park Place 311 Park PlaceBoulevard,Suite 250 Clearwater,FL 33759
Tel: 727.712.4000I Fax: 727.796.1484
Website

13E:c.:.I.(.E.J.:r
p

\‘

Visit the Corporate& Capital Law Blog today!

IRS Circular 230 disclosure:
To ensurecompliancewith requirementsimposedby the IRS, we inform you that any U.S. federal
tax advicecontainedin this communication(including any attachments)is not intendedor written to
be used,and cannotbe used,for the purposeof (i) avoiding penaltiesunderthe Internal Revenue
Codeor (ii) promoting, marketingor recommendingto anotherparty any transactionor matter
addressedherein.

From: DiannePomonis[dpomonis@iplawusa.com]
Sent:Monday, December02, 2013 10:14AM
To: Markow, Kevin; De Biase,Michael
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSONS

DearCounsels:

As you canappreciate,diligent effortsarebeingmadeto accommodateall partiesconcerningthedepositionsin
a timely manner. In orderto re-noticethe witnessesexpeditiouslybeforecloseof discovery,we will now needto
finalize the schedule. Kindly reply with your availabledatesso thatwe maycoordinatethe scheduleand re
noticetoday.

We had previouslyinquired about depositionsby video conference,however,pleasenote,somewitnessesmust
be deposedby “telephoneonly” astheir accessto the minimal technologyrequirementsfor a video conference
vary greatly. Kindly advisewhetheryou haveanyobjectionsto thoserestrictions. Thankyou.

Regards,

DiannePomonis
Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive Suite302
Latham,New York 12110

12/31/2013
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Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformation intendedonlyfor theuseof theaddressee(s)namedaboveandmaycontaininformation
thatis legally privileged. lfyou arenot the addressee,or thepersonresponsiblefordeliveringit to the addressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. Ifyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to the messageanddeletethe originalmessage
immediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OFINTERESTPRIWLEGEAND/OR WORK PRODUCTPRIVILEGED COMMUNICATION
This communicationis protectedby theattorney-client,communityofinterestprivilege and/orthe work productprivilege and
shouldbe treatedin a confidentialmanner. Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Wednesday,November27, 20132:29 PM
To: ‘Markow, Kevin’; De Blase,Michael
Cc: Arlen Olsen;Autondria Minor
Subject:REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As a follow up to our November25th emai’, pleasebe advised,we havenot receivedyour availability in orderfor
us to coordinateand re-noticethewitnesses.Pleaseadviseat your earliestconvenience.

Shouldyou haveanyquestions,pleasedo not hesitateto contactthe office.

Thankingyou in advancefor your promptresponseto this request.

Regards,

DiannePomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:rnailto:www.iplawusa.corn

This messagecontains informationintendedonlyfor theuseof the addressee(s)namedaboveandmaycontaininformation
thatis legally privileged. lfyou arenot the addressee,or thepersonresponsiblefordeliveringit to theaddressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. Ifyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe original message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OFINTERESTPRIWLEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby theattorney-client,communityof interestprivilege and/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

12/31/2013
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AutondriaMinor

From: Autondria Minor

Sent: Tuesday,December03, 2013 10:26AM

To: ‘De Biase,Michael’

Cc: Arlen Olsen;CaterinaA. Tuminello; DiannePomonis

Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

DearMichael:

We will makeourselvesavailableall dayuntil 3 :OOpm. Otherwise,you may simply emailus
your datesandtimesin which you areavailable. You mayalso indicateby emailanydatesyou
know you will notbe available. Sinceyou havebeenworking from home,you certainlymay
simply email us. We would like to getnoticesout assoonaspossible,but we haveno
informationregardingyour availability. We look forward to receivingyour call or email
regardingyour availabilityfor discoverydepositions.Thanksso much.

Sincerely,

Autondria S. Minor

tQ41.

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite 302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontains informationintendedonly for the use oftheaddressee(s)namedaboveand may contain
informationthat is legally privileged. Ifyou arenot the addressee,or the personresponsiblefor deliveringit to the
addressee,you areherebynotified that reading,disseminating,distributingor copyingthis messageis strictly
prohibited. If you havereceivedthis messageby mistake,pleaseimmediatelynotify us by replying to the message
anddeletetheoriginal messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work product
privilege andshouldbe treatedin a confidentialmanner. Any disclosureto otherthan key managementpersonnel
on a need-to-knowbasismayjeopardizethe privilege and requiredisclosureto adversepartiesin litigation.

From: De Blase,Michael [mailto:MDeBiase@bplegal.com]
Sent:Tuesday,December03, 201310:20 AM
To: Autondria Minor
Subject:RE: TIME SENSVEREMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSONS

Whenareyou availabletodayfor a shortphonecall?

From: Autondria Minor [mailto:aminor@iplawusa.com]
Sent:Monday, December02, 2013 3:43 PM
To: De Biase,Michael
Cc: Arlen Olsen; DiannePomonis;CaterinaA. Tuminello
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY

12/31/2013
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DEPOSONS

DearMr. DeBiase:

You maycontactmetodaybefore4:30pmregardingyour datesandtimesof availability for nextweek
throughthe closeof discoveryon December20, 2013 . Otherwise,you mayjust sendus a quick email.
Your prompt responseis greatlyappreciated.Thanksso much.

Sincerely,

AutondriaS. Minor

to4iaiac.‘Lt4
Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This message containsinformation intendedonly for the useof theaddressee(s)namedaboveand maycontaininformation
that is legally privileged. If you arenot theaddressee,or the personresponsiblefor delivering it to the addressee,you are
herebynotified that reading,disseminating,distributingor copyingthis messageis strictly prohibited. If you havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to the messageanddeletetheoriginal message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work productprivilege
andshouldbetreatedin a confidentialmanner.Any disclosureto otherthan key managementpersonnelon a need-to-know
basismayjeopardizethe privilege and requiredisclosureto adversepartiesin litigation.

From: De Blase,Michael [mailto:MDeBiase@bplegal.coml
Sent:Monday, December02, 20133:17 PM
To: DiannePomonis
Cc: Arlen Olsen; AutondriaMinor; CaterinaA. Tuminello
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

We would like to schedulea call, preferablythis afternoon,after 3 and before5:30, or late tomorrowafternoonto
discussschedulingissues. Let us know whenyou areavailable.

Thankyou.

Michael N. De Biase
Attorney at Law

Emerald Lake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4145I Fax: 954.985.4176I E-Mail

Park Place I 311 Park PlaceBoulevard,Suite 250 I Clearwater,FL 33759
Tel: 727.712.4000I Fax: 727.796.1484
Website

:P..LJ.A:K.OFF
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Lb
Visit the Corporate& Capital Law Blog today!

IRS Circular 230 disclosure:
To ensurecompliancewith requirementsimposedby the IRS, we inform you that any U.S. federal
tax advicecontainedin this communication(including any attachments)snot intendedor written to
be used,and cannotbe used,for the purposeof (i) avoiding penaltiesunderthe Internal Revenue
Codeor (ii) promoting, marketingor recommendingto anotherparty any transactionor matter
addressedherein.

From: DiannePomonis[dpomonis@iplawusa.com]
Sent:Monday, December02, 2013 10:14AM
To: Markow, Kevin; De Blase,Michael
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As you canappreciate,diligent efforts are beingmadeto accommodateall partiesconcerningthedepositionsin
a timely manner. In orderto r&notice the witnessesexpeditiouslybeforecloseof discovery,we will now needto
finalize the schedule. Kindly reply with your availabledatesso thatwe maycoordinatethescheduleand r&
noticetoday.

We had previouslyinquiredabout depositionsby video conference,however,pleasenote,somewitnessesmust
be deposedby “telephoneonly” astheir accessto the minimal technologyrequirementsfor a video conference
vary greatly. Kindly advisewhetheryou haveanyobjectionsto thoserestrictions. Thankyou.

Regards,

Dianne Pornonis

Legal AdrninistrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LIP
22 CenturyHill Drive Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontains informationintended onlyfortheuseoftheaddressee(s)namedaboveandmay containinformation
thatis legally privileged. lfyou arenot theaddressee,or thepersonresponsiblefordeliveringit to theaddressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. Ifyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to the messageanddeletethe originalmessage
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIWLEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby theattorney-client,communityof interestprivilegeand/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.
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From: DiannePomonis
Sent:Wednesday,November27, 2013 2:29 PM
To: ‘Markow, Kevin’; De Biase,Michael
Cc: Arlen Olsen;Autondria Minor
Subject:REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As a follow up to our November25th email, pleasebe advised,we havenot receivedyour availability in orderfor
us to coordinateand re-noticethe witnesses.Pleaseadviseat your earliestconvenience.

Shouldyou haveanyquestions,pleasedo not hesitateto contacttheoffice.

Thankingyou in advancefor your promptresponseto this request.

Regards,

Dianne Pomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LIP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor theuseof the addressee(s)namedaboveandmaycontaininformation
thatis legally privileged. lfyou arenot theaddressee,or the personresponsiblefordeliveringit to theaddressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. lfyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe originalmessage
immediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OFINTERESTPRIWLEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby theattorney-client,communityof interestprivilegeand/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

From: Dianne Pomonis
Sent:Tuesday,November26, 2013 9:11 AM
To: ‘Markow, Kevin’
Cc: De Biase,Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearMr. Markow:

Thankyou for your email.

Yes, asour noticesindicated,we areattemptingto find a mutuallyagreeduponschedulefor all parties
concerned.To clarify, we chosethosedatesassumingtherewould be someconflict on both sidesbut neededto
getthe ball rolling dueto the tight time restraints.
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As we will needat ‘easta minimum of two daysturnaroundfor depositiontranscription,could you kindly provide
us with your scheduleduring thedatesof December3throughDecemberl7th? We will thenattemptto
coordinateyour schedu’ewith thatof thewitnesses,clearthe availabledateswith your office and renotice.

Thankingyou in advance.

Kind regards,

Dianna

From: Markow, Kevin [mailto:KMARKOW©bnlegaLcoml
Sent:Monday, November25, 2013 10:35 PM
To: DiannePomonis
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY DISCOVERY DEPOSITIONS

Kindly clearthe new proposeddateswith our office prior to renoticing. We too haveconflicts with thedatesand
timesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto get the noticesout andwould
be amenableto schedulingaroundconflicts). Thx.

Sentfrom my iPad

Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176 E-Mail
Website

EECKEF•.

‘

Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestions.Pleasecontactus at 954.364.6090or via email at CARE@bDlegal.com.
On Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonis@iplawusa.com>wrote:

DearCounsels:

Dueto thediverselocationsof counselandwitnesses,webelieveit would beprudentaswell
ascosteffectivefor all partiesto hold depositionsby video teleconference.Pleaselet us
know if you consentto video teleconferencedepositions.Uponyour approvalandconsent,
we will sendthe amendedNoticesreflectingtheupdate.

12/31/2013
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Theproposedvideo teleconferencedepositionswould be initiatedherein ourNY office and
conductedthrough WebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareas follows:

(a) InternetAccess;
(b) Webcam;
(c) Computerheadsetwith microphone
(d) As a backupaudio source,a telephoneto dial into an “800 number”teleconference

Pleasenotethesenoticesarestill subjectto confirmationby our witnessesshortly. To date,
thedepositionscheduleis asfollows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
CatherineGoodDuncanat DonnaEisentrautat 1 1 :OOam- Carl Schwobelat 1 1 :00 am-
2:00p.m. 1:00pm 1:00pm

JamesMazurekat 2:30pm
intil completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto berevised
dueto his professionalcommitments.

We certainlywantto makedepositionsconvenientfor thewitnessesandyour firm. As this is
a shortenedwork week,we look forward to hearingfrom you shortly.

Kind regards,

AutondriaS. Minor

cL{/tQ4l&1. Li44

Schmeiser,Olsen& Watts

22 CenturyHill Drive, Suite302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)

Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand may
containinformationthat is legally privileged. If you are notthe addressee,or the personresponsiblefor
deliveringit to theaddressee,you areherebynotified that reading,disseminating,distributingor copyingthis
messageis strictly prohibited. Ifyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by
replyingto the messageanddeletetheoriginal messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work
productprivilege andshouldbe treatedin a confidentialmanner.Any disclosureto otherthan key
managementpersonnelon a need-to-knowbasismayjeopardizethe privilege andrequiredisclosureto
adversepartiesin litigation.

12/31/2013
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From: DiannePomonis
Sent:Tuesday,November26, 2013 9:11 AM
To: ‘Markow, Kevin’
Cc: De Biase,Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: BLUE.50557-NY DISCOVERY DEPOSITIONS

DearMr. Markow:

Thankyou for your email.

Yes, asour noticesindicated,we areattemptingto find a mutuallyagreeduponschedulefor all parties
concerned.To clarify, we chosethosedatesassumingtherewould be someconflict on both sidesbut neededto
getthe ball rolling dueto the tight time restraints.

As we will needat leasta minimum of two daysturnaroundfor depositiontranscription,could you kindly provide
us with your scheduleduringthedatesof December3throughDecemberl7th? We will thenattemptto
coordinateyour schedulewith thatof thewitnesses,clearthe availabledateswith your office and renotice.

Thankingyou in advance.

Kind regards,

Dianna

From: Markow, Kevin Imailto:KMARKOW@bplegal.coml
Sent:Monday, November25, 2013 10:35 PM
To: DiannePomonis
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY I DISCOVERY DEPOSITIONS

Kindly clearthe new proposeddateswith our office prior to renoticing. We too haveconflicts with thedatesand
timesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto get the noticesout andwould
be amenableto schedulingaroundconflicts). Thx.

Sentfrom my iPad

Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176I E-Mail
Website

F:E...: ...

:E[
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Our clients total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestions.Pleasecontactus at 954.364.6090or via email at CARE@bplegal.com.
On Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonisiplawusa.com>wrote:

DearCounsels:

Dueto thediverselocationsof counselandwitnesses,we believeit would beprudentaswell
ascost effectivefor all partiesto hold depositionsby video teleconference.Pleaselet us
know if you consentto video teleconferencedepositions.Uponyour approvalandconsent,
we will sendthe amendedNoticesreflectingtheupdate.

Theproposedvideo teleconferencedepositionswould be initiatedherein ourNY office and
conductedthroughWebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareas follows:

(a) InternetAccess;
(b) Webcam;
(c) Computerheadsetwith microphone
(d) As a backupaudiosource,a telephoneto dial into an “800number”teleconference

Pleasenotethesenoticesarestill subjectto confirmationby our witnessesshortly. To date,
thedepositionscheduleis asfollows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
CatherineGoodDuncanat DonnaEisentrautat 1 1 :OOam- Carl Schwobelat 1 1 :00 am-
2:00p.m. 1:00pm 1:00pm

JamesMazurekat 2:30pm
intil completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto berevised
dueto his professionalcommitments.

We certainlywant to make depositionsconvenientfor thewitnessesandyour firm. As this is
a shortenedwork week,we look forwardto hearingfrom you shortly.

Kind regards,

Autondria S. Minor
vtGnac.ZAn

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand may
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containinforration that is legally privileged. If you are nottheaddressee,or the personresponsiblefor
deliveringit to theaddressee,you areherebynotified that reading,disseminating,distributingor copyingthis
messageis strictly prohibited. Ifyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by
replying to the messageanddeletetheoriginal messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework
productprivilege andshouldbetreatedin a confidentialmanner.Any disclosureto otherthankey
managementpersonnelon a need-to-knowbasismayjeopardizethe privilege andrequiredisclosureto
adversepartiesin litigation.

12/31/2013
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AutondriaMinor

From: Autondria Minor

Sent: Tuesday,December03, 2013 1 0:36 AM

To: ‘De Biase,Michael’

Cc: Arlen Olsen;DiannePomonis;CaterinaA. Tuminello

Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

DearMichael:

Thankyou, we confirm for 1 1 :30 am.

Sincerely,

AutondriaS. Minor

. tt,twJt

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite 302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand maycontain
informationthat is legally privileged. If you arenot the addressee,or the personresponsiblefor delivering it to the
addressee,you areherebynotified that reading,disseminating,distributingor copyingthis messageis strictly
prohibited. If you havereceivedthis messageby mistake,pleaseimmediatelynotify us by replying to the message
anddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work product
privilege andshouldbe treatedin a confidentialmanner.Any disclosureto otherthan key managementpersonnel
on a need-to-knowbasismayjeopardizethe privilege andrequiredisclosureto adversepartiesin litigation.

From: De Biase,Michael [mailto:MDeBiase@bplegal.com]
Sent:Tuesday,December03, 2013 10:38AM
To: Autondria Minor
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

Great. We’ll call you at 11:30.

From: Autondria Minor [mailto:aminor@iplawusa.com]
Sent:Tuesday,December03, 2013 10:26AM
To: De Biase,Michael
Cc: Arlen Olsen; CaterinaA. Tuminello; DiannePomonis
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

DearMichael:

We will makeourselvesavailableall dayuntil 3 :OOpm. Otherwise,you maysimply emailus
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your dates andtimesin which you areavailable. You mayalsoindicateby email anydatesyou know
you will not be available. Sinceyou havebeenworking from home,you certainlymaysimply emailus.
We would like to getnoticesout as soonaspossible,but wehaveno informationregardingyour
availability. We look forward to receivingyour call or email regardingyour availability for discovery
depositions.Thanksso much.

Sincerely,

AutondriaS. Minor

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand may containinformation
that is legally privileged. If you arenot theaddressee,or the person responsiblefor deliveringit to the addressee,you are
herebynotified that reading,disseminating,distributingor copyingthis messageis strictly prohibited. If you havereceived
this messageby mistake,pleaseimmediatelynotify us by replyingto the messageanddeletethe original message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework productprivilege
andshouldbe treatedin a confidentialmanner. Any disclosureto otherthan key managementpersonnelon a need-to-know
basismayjeopardizethe privilege and requiredisclosureto adversepartiesin litigation.

From: De Blase,Michael [mailto: MDeBiase@bplegal.com]
Sent:Tuesday,December03, 201310:20AM
To: Autondria Minor
Subject:RE: TIME SENSVEREMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

Whenareyou availabletodayfor a shortphonecall?

From: Autondria Minor Fmailto:aminor@iplawusa.coml
Sent: Monday, December02, 2013 3:43 PM
To: De Biase, Michael
Cc: Arlen Olsen; DiannePomonis;CaterinaA. Tuminello
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearMr. DeBiase:

You maycontactmetodaybefore4:30pmregardingyour datesandtimesof availability for nextweek
throughthecloseof discoveryon December20, 2013 . Otherwise,you mayjust send usa quick email.
Your promptresponseis greatlyappreciated.Thanksso much.

Sincerely,

AutondriaS. Minor

LtGfla4AU .

Schmeiser,Olsen& Watts

22 CenturyHill Drive, Suite 302
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Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand may containinformation
that is legally privileged. If you arenot theaddressee,or the personresponsiblefor deliveringit to theaddressee,you are
herebynotified that reading,disseminating,distributingor copyingthis messageis strictly prohibited. If you havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to the messageanddeletethe original message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework productprivilege
andshouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-know
basis mayjeopardizethe privilege and requiredisclosureto adversepartiesin litigation.

From: De Blase, Michael [mailto:MDeBiase©bplegal.coml
Sent:Monday, December02, 2013 3: 17 PM
To: DiannePomonis
Cc Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY DISCOVERY DEPOSITIONS

We would like to schedulea call, preferablythis afternoon,after 3 and before5:30, or late tomorrowafternoonto
discussschedulingissues. Let us know when you areavailable.

Thankyou.

Michael N. De Blase
Attorney at Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4145I Fax: 954.985.4176I E-Mail

Park Place I 311 Park PlaceBoulevard,Suite 250 I Clearwater,FL 33759
Tel: 727.712.4000I Fax: 727.796.1484
Website

:E:E.:I(.E:;!IR...

Visit the Corporate& Capital Law Blog today!

IRS Circular 230 disclosure:
To ensurecompliancewith requirementsimposedby the IRS, we inform you that any U.S. federal
tax advicecontainedin this communication(including any attachments)is not intendedor written to
be used,and cannotbe used,for the purposeof (i) avoiding penaltiesunderthe Internal Revenue
Codeor (ii) promoting,marketingor recommendingto anotherparty any transactionor matter
addressedherein.

From: DiannePomonis[dpomonis@iplawusa.com]
Sent:Monday, December02, 2013 10:14AM
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To: Markow, Kevin; De Blase,Michael
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:TIME SENSVEREMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSONS

DearCounsels:

As you canappreciate,diligent effortsarebeingmadeto accommodateall partiesconcerningthedepositionsin
a timely manner. In orderto re-noticethewitnessesexpeditiouslybeforecloseof discovery,we will now needto
finalize the schedule. Kindly reply with your availabledatesso thatwe maycoordinatethe scheduleand re
noticetoday.

We had previouslyinquiredabout depositionsby videoconference,however,pleasenote,somewitnessesmust
be deposedby “telephoneonly” astheir accessto the minimal technologyrequirementsfor a video conference
vary greatly. Kindly advisewhetheryou haveanyobjectionsto thoserestrictions. Thankyou.

Regards,

Dianne Pomonis
Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LIP
22 CenturyHill Drive I Suite 302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.com

This messagecontainsinformationintendedonlyfor the useof the addressee(s)namedaboveandmaycontain information
thatis legallyprivileged. If you arenot theaddressee, orthepersonresponsiblefor deliveringit to theaddressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. Ifyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe originalmessage
immediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby the attorney-client,communityofinterestprivilege and/orthe work productprivilege and
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Wednesday,November27, 2013 2:29 PM
To: ‘Markow, Kevin’; De Blase, Michael
Cc: Arlen Olsen;Autondria Minor
Subject:REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As a follow up to our November2St[ email, pleasebe advised,we havenot receivedyour availability in orderfor
us to coordinateand re-noticethewitnesses.Please adviseat your earliestconvenience.

Shouldyou haveanyquestions,pleasedo not hesitateto contactthe office.

Thankingyou in advancefor your prompt responseto this request.

12/31/2013
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Regards,

DiannePomonis
Legal AdministrativeAssistantto
Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite 302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor the useoftheaddressee(s)namedaboveandmaycontaininformation
thatis legally privileged. lfyou arenot theaddressee,or thepersonresponsiblefordeliveringit to theaddressee,you are
herebynotified thatreading,disseminating,distributingor copying this messageis strictly prohibited. lfyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe originalmessage
immediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGEAND/OR WORK PRODUCTPRIVILEGED COMMUNICATION
This communicationis protectedby theattorney-client,communityofinterestprivilege and/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Tuesday,November26, 2013 9: 11 AM
To: ‘Markow, Kevin’
Cc: De Biase,Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: BLUE.50557-NY I DISCOVERY DEPOSONS

DearMr. Markow:

Thankyou for your email.

Yes, asour noticesindicated,we areattemptingto find a mutuallyagreeduponschedulefor all parties
concerned.To clarify, we chosethosedatesassumingtherewould be someconflict on both sidesbut neededto
get the ball rolling dueto the tight time restraints.

As we will needat leasta minimum of two daysturnaroundfor depositiontranscription,could you kindly provide

us with your scheduleduring the datesof December3r throughDecemberl7th? We will thenattemptto
coordinateyour schedulewith thatof thewitnesses,clearthe availabledateswith your office and renotice.

Thankingyou in advance.

Kind regards,

Dianna

From: Markow, Kevin [mailto:KMARKOW@bplegal.coml
Sent:Monday, November25, 2013 10:35 PM
To: DiannePomonis
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Cc: De Biase,Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY I DISCOVERY DEPOSITIONS

Kindly clearthe newproposeddateswith our office prior to renoticing. We too haveconflictswith the datesand
timesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto getthe noticesout andwould
be amenableto schedulingaroundconflicts). Thx.

Sentfrom my iPad

Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176 E-Mail
Website

BEci.(E[...Li

iF.:JJ.L.:...I

Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestions.Pleasecontactus at 954.364.6090or via email at CARE©bleal.com.

On Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonis@iplawusa.com>wrote:

DearCounsels:

Dueto thediverselocationsof counselandwitnesses,we believeit wouldbeprudentaswell
ascosteffectivefor all partiesto hold depositionsby video teleconference.Pleaselet us
know ifyou consentto video teleconferencedepositions.Uponyour approvalandconsent,
we will sendthe amendedNoticesreflectingtheupdate.

Theproposedvideo teleconferencedepositionswould be initiatedherein ourNY office and
conductedthroughWebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareas follows:

(a) InternetAccess;
(b) Webcam;
(c) Computer headsetwith microphone
(d) As abackupaudio source,a telephoneto dial into an“800 number”teleconference

Pleasenotethesenoticesarestill subjectto confirmationby our witnessesshortly. To date,
the depositionscheduleis as follows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
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CatherineGoodDuncanat IDomaEisentrautat 1 1 :OOam- Carl Schwobelat 1 1 :00 am-
2:00p.m. l:OOpm 1:00pm

IJamesMazurekat 2:30pm
luntil completion[

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto berevised
dueto his professionalcommitments.

We certainlywant to makedepositionsconvenientfor thewitnessesandyour firm. As this is
a shortenedwork week,we look forwardto hearingfrom you shortly.

Kind regards,

AutondriaS. Minor

Q4a4. :‘Lt4
Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite 302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand may
containinformationthat is legally privileged. If you are notthe addressee,or the personresponsiblefor
delivering it to the addressee,you areherebynotified that reading,disseminating,distributingor copyingthis
messageis strictly prohibited. If you havereceivedthis messageby mistake,pleaseimmediatelynotify us by
replyingto the messageanddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework
productprivilege andshouldbe treatedin a confidentialmanner.Any disclosureto otherthankey
managementpersonnelon a need-to-knowbasismayjeopardizethe privilege and requiredisclosureto
adversepartiesin litigation.
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AutondriaMinor

From: De Biase,Michael [MDeBiase@bplegal.com]

Sent: Tuesday,December03, 2013 10:38AM

To: Autondria Minor

Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

Great. We’ll call you at 11:30.

From: Autondria Minor [mailto:aminor@iplawusa.com]
Sent:Tuesday,December03, 201310:26AM
To: De Biase, Michael
Cc: Arlen Olsen; CaterinaA. Tuminello; DiannePomonis
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

DearMichael:

We will makeourselves availableall dayuntil 3 :OOpm. Otherwise,you maysimply emailus
your dates andtimesin which you areavailable. You mayalsoindicateby email anydatesyou
know you will notbe available. Sinceyou havebeenworking from home,you certainlymay
simply email us. We would like to getnoticesout as soonaspossible,but we haveno
informationregardingyour availability. We look forwardto receivingyour call or email
regardingyour availability for discoverydepositions.Thanksso much.

Sincerely,

AutondriaS. Minor

ta4ctc.

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile: (518)220-1857

This messagecontainsinformation intendedonly for the useof theaddressee(s)namedaboveand may contain
informationthat is legally privileged. If you arenot the addressee,or the personresponsiblefor deliveringit to the
addressee,you areherebynotified that reading,disseminating,distributingor copyingthis messageis strictly
prohibited. If you havereceivedthis messageby mistake,pleaseimmediatelynotify us by replyingto the message
anddeletetheoriginal messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework product
privilege andshouldbe treatedin a confidentialmanner. Any disclosureto otherthankey managementpersonnel
on a need-to-knowbasismayjeopardizethe privilege andrequiredisclosureto adversepartiesin litigation.

From: De Biase,Michael [mailto:MDeBiase@bplegal.com]
Sent:Tuesday,December03, 201310:20 AM
To: Autondria Minor
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

12/31/2013
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Whenareyou avaiIabetodayfor a shortphonecall?

From: Autondria Minor [mailto:aminor@iplawusa.coml
Sent:Monday, December02, 2013 3:43 PM
To: De Blase, Michael
Cc: Arlen Olsen; Dianne Pomonis;CaterinaA. Tuminello
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearMr. DeBiase:

You may contactmetodaybefore4:30pmregardingyour datesandtimesof availability for nextweek
throughthecloseof discoveryon December20, 2013 . Otherwise,you mayjust sendus a quick email.
Your promptresponseis greatlyappreciated.Thanksso much.

Sincerely,

Autondria S. Minor
Lia4iaac.‘L42
Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite 302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand may containinformation
that is legally privileged. If you arenot theaddressee,or the personresponsiblefor deliveringit to the addressee,you are
herebynotified that reading,disseminating, distributingor copyingthis messageis strictly prohibited. If you havereceived
this messageby mistake,pleaseimmediatelynotify us by replyingto the messageanddeletethe original message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework productprivilege
andshouldbe treatedin a confidentialmanner. Any disclosureto otherthan key managementpersonnelon a need-to-know
basismayjeopardizethe privilege and requiredisclosureto adversepartiesin litigation.

From: De Biase,Michael [mailto:MDeBiase@bplegal.com]
Sent:Monday, December02, 20133:17 PM
To: DiannePomonis
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: TIME SENSVEREMINDER-ACTION REQUIRED BLUE.50557-NY DISCOVERY DEPOSITIONS

We would like to schedulea call, preferablythis afternoon,after 3 and before5:30, or late tomorrowafternoonto
discussschedulingissues. Let us know when you areavailable.

Thankyou.

Michael N. De Blase
Attorney at Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4145I Fax: 954.985.4176I E-Mail

12/31/2013



Page3of7

Park Place I 311 Park PlaceBoulevard,Suite 250 I Clearwater,FL 33759
Tel: 727712.4000I Fax: 727796.1484
Website

Visit the Corporate& Capital Law Blog today!

IRS Circular 230 disclosure:
To ensurecompliancewith requirementsimposedby the IRS, we inform you that any U.S. federal
tax advicecontainedin this communication(including any attachments)is not intendedor written to
be used,and cannotbe used,for the purposeof (i) avoiding penaltiesunder theInternal Revenue
Codeor (ii) promoting,marketingor recommendingto anotherparty any transactionor matter
addressedherein.

From: DiannePomonis[dpomonis@iplawusa.com]
Sent:Monday, December02, 2013 10:14AM
To: Markow, Kevin; De Blase,Michael
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As you canappreciate,diligent effortsare beingmadeto accommodateall partiesconcerningthe depositionsin
a timely manner. In orderto renoticethewitnessesexpeditiouslybeforecloseof discovery,we will now needto
finalize the schedule. Kindly reply with your availabledatesso thatwe maycoordinatethescheduleand re
noticetoday.

We had previouslyinquired about depositionsby video conference,however,pleasenote,somewitnessesmust
be deposedby “telephoneonly” astheir accessto the minimal technologyrequirementsfor a video conference
vary greatly. Kindly advisewhetheryou haveanyobjectionsto thoserestrictions. Thankyou.

Regards,

DiannePomonis

Legal AdministrativeAssistantto

Arlen L. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite 302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website: mailto:www.iplawusa.com

This messagecontains informationintendedonlyfor the useof the addressee(s)namedaboveandmaycontaininformation
thatis legally privileged. If you arenot theaddressee,or thepersonresponsiblefor deliveringit to theaddressee,you are
herebynotified thatreading, disseminating,distributingor copyingthis messageis strictly prohibited. lfyou have received
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe original message
immediatelythereafter. Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIWLEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
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This communicationis protectedby theattorney-client,communityofinterestprivilege and/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner. Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Wednesday,November27, 2013 2:29 PM
To: ‘Markow, Kevin’; De Biase,Michael
Cc: Arlen Olsen;Autondria Minor
Subject:REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As a follow up to our November25th email pleasebe advised,we havenot receivedyour availability in orderfor
us to coordinateand re-noticethewitnesses.Pleaseadviseat your earliestconvenience.

Shouldyou haveanyquestions,pleasedo not hesitateto contacttheoffice.

Thankingyou in advancefor your promptresponseto this request.

Regards,

DiannePomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor the useof theaddressee(s)namedaboveandmaycontaininformation
thatis legallyprivileged. If you arenot theaddressee,or thepersonresponsiblefor deliveringit to the addressee,you are
hereby notifiedthatreading, disseminating,distributingor copyingthis messageis strictly prohibited. lfyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe originalmessage
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OFINTERESTPRIWLEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Tuesday,November26, 2013 9:11 AM
To: ‘Markow, Kevin’
Cc: De Biase,Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearMr. Markow:

12/31/2013
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Thankyou for your email.

Yes, asour noticesindicated,we areattemptingto find a mutuallyagreeduponschedulefor all parties
concerned.To clarify, we chosethosedatesassumingtherewould be someconflict on both sidesbut neededto
getthe ball rolling dueto thetight time restraints.

As we will needat leasta minimum of two daysturnaroundfor depositiontranscription,could you kindly provide
uswith your scheduleduring thedatesof December3throughDecemberl7th? We will thenattemptto
coordinateyour schedulewith thatof thewitnesses, clearthe availabledateswith your office and renotice.

Thankingyou in advance.

Kind regards,

Dianna

From: Markow, Kevin [mailto:KMARKOW@bplegal.coml
Sent:Monday, November25, 2013 10:35 PM
To: DiannePomonis
Cc: De Blase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY I DISCOVERY DEPOSITIONS

Kindly clearthe new proposeddateswith our office prior to renoticing. We too haveconflicts with thedatesand
timesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto getthe noticesout andwould
be amenableto schedulingaroundconflicts). Thx.

Sentfrom my iPad

Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174I Fax: 954.985.4176I E-Mail
Website

BEC: .KE1
POI:*iAK:F

(\$ > I

Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestions.Pleasecontactus at 954.364.6090or via email at CARE@bDleaal.com.

On Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonis@iplawusa.com>wrote:

DearCounsels:

12/31/2013
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Dueto thediverselocationsof counselandwitnesses,webelieveit would beprudentaswell
ascosteffectivefor all partiesto hold depositionsby video teleconference.Pleaselet us
know ifyou consentto video teleconferencedepositions.Upon yourapprovalandconsent,
we will send the amendedNoticesreflectingtheupdate.

Theproposedvideo teleconferencedepositionswould be initiatedherein ourNY office and
conductedthroughWebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareas follows:

(a) InternetAccess;
(b) Webcam;
(c) Computerheadset withmicrophone
(d) As a backupaudiosource,a telephoneto dial into an “800 number”teleconference

Pleasenotethesenoticesarestill subjectto confirmationby our witnessesshortly. To date,
thedepositionscheduleis asfollows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
CatherineGoodDuncanat DonnaEisentrautat 1 1 :OOam- Carl Schwobelat 1 1 :00 am-
2:00p.m. 1:00pm 1:00pm

JamesMazurekat 2:30pm
ntil completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto berevised
dueto his professionalcommitments.

We certainlywantto makedepositionsconvenientfor thewitnessesandyour firm. As this is
a shortenedwork week,we look forwardto hearingfrom you shortly.

Kind regards,

Autondria S. Minor

O41&. Li4o

Schmeiser,Olsen& Watts

22 CenturyHill Drive, Suite 302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This message containsinformation intendedonly for the useof theaddressee(s)namedaboveand may
containinformationthat is legally privileged. If you arenot the addressee,or the personresponsiblefor
deliveringit to theaddressee,you areherebynotified that reading,disseminating,distributingor copyingthis
messageis strictly prohibited. Ifyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by
replyingto the messageanddeletetheoriginal messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

This communicationis protectedby theattorney-client,communityof interestprivilege and/orthework

12/31/2013



Page7 of 7

productprivilege andshouldbetreatedin a confidentialmanner.Any disclosureto otherthan key
managementpersonnelon a need-to-knowbasismayjeopardizethe privilege andrequiredisclosureto
adversepartiesin litigation.
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AutondriaMinor

From: Autondria Minor

Sent: Tuesday,December03, 2013 12:45 PM

To: ‘De Biase,Michael’; ‘Markow, Kevin’

Cc: Arlen Olsen;CaterinaA. Tuminello; DiannePomonis

Subject:FW: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY
DEPOSITIONS

DearMichael andKevin:

You indicatedthatRita Clark maywant to settlethis matter. Today,you indicatedthatyou were
havingdifficulties with theavailability of your client andthatyour firm is now considering
sendingout discoverydepositionnotices. You would like a 90 daysextensionofthediscovery
periodandyou would bewilling to consentto amotion for extensionof thediscoveryperiod.
You haveindicatedthat it maybe impracticalto haveall the depositionsat this point. Until our
teleconferencetoday,we were notawarethatyour firm wantedto conductdiscoverydepositions
in this matter. Sinceno motion for extensionof time is currentlybeforetheTrademarkTrial and
AppealBoardandthe TrademarkTrial andAppealBoardhasnot currentlyapproveda motion
for extensionof thediscoveryperiod,we mustat leastre-noticethedepositionsto be conducted
within thediscoveryperiodallowableunderthe existingsecondSchedulingOrder. Kindly,
pleasesendus anydatesandtimesof availability for discoverydepositions.We mustproceed
cautiously inthe absenceof anycurrentorderby theTrademarkTrial andAppealBoard
approvinganextensionofthediscoverydeadlines.

In themeantime,we will follow up with you regardingthepoints in your teleconferencetoday.

Sincerely,

Autondria S. Minor

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand may contain
informationthat is legally privileged. fyou arenot the addressee,or the personresponsiblefor delivering it to the
addressee,you areherebynotified that reading,disseminating,distributingor copyingthis messageis strictly
prohibited. If you havereceivedthis messageby mistake,pleaseimmediatelynotify us by replying to the message
anddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work product
privilege andshouldbe treatedin a confidentialmanner.Any disclosureto otherthan key managementpersonnel
on a need-to-knowbasismayjeopardizethe privilegeand requiredisclosureto adversepartiesin litigation.

From: Autondria Minor
Sent:Tuesday,December03, 2013 10:36AM
To: ‘De Biase, Michael’
Cc: Arlen Olsen; DiannePomonis;CaterinaA. Tuminello
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Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearMichael:

Thankyou, we confirm for 1 1 :30 am.

Sincerely,

AutondriaS. Minor

ta4iatc.Ltw

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for theuseof theaddressee(s)namedaboveand may containinformation
that is legally privileged. If you arenot the addressee,or the personresponsiblefor delivering it to the addressee,you are
herebynotified that reading,disseminating,distributingor copyingthis messageis strictly prohibited. If you havereceived
this messageby mistake,pleaseimmediatelynotify us by replyingto the messageanddeletetheoriginal message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work productprivilege
andshouldbe treatedin a confidentialmanner.Any disclosureto otherthan key managementpersonnelon a need-to-know
basismayjeopardizethe privilege and requiredisclosureto adversepartiesin litigation.

From: De Biase,Michael [mailto:MDeBiase@bplegal.com]
Sent:Tuesday,December03, 2013 10:38AM
To: Autondria Minor
Subject:RE: TIME SENSVEREMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

Great. We’ll call you at 11:30.

From: Autondria Minor [mailto:aminor@iplawusa.com]
Sent:Tuesday,December03, 2013 10:26AM
To: De Biase,Michael
Cc: Arlen Olsen;CaterinaA. Tuminello; DiannePomonis
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY DISCOVERY DEPOSITIONS

DearMichael:

We will makeourselvesavailableall dayuntil 3 :OOpm. Otherwise,you maysimply emailus your dates
andtimesin which you areavailable. You mayalsoindicateby email any datesyou knowyou will not
beavailable. Sinceyou havebeenworking from home,you certainlymay simply email us. We would
like to getnoticesout assoonaspossible,but we haveno informationregardingyour availability. We
look forwardto receivingyour call or email regardingyour availability for discoverydepositions.
Thanksso much.

Sincerely,

Autondria S. Minor
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vtoAaL.L44
Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for theuseof theaddressee(s)namedaboveand may containinformation
that is legally privileged. If you arenot the addressee,or thepersonresponsiblefor delivering it to the addressee,you are
herebynotified that reading,disseminating,distributingor copyingthis messageis strictly prohibited. If you havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to the messageanddeletetheoriginal message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work productprivilege
andshouldbe treatedin a confidentialmanner.Any disclosureto otherthan key managementpersonnelon a need-to-know
basismayjeopardizethe privilege and requiredisclosureto adversepartiesin litigation.

From: De Biase,Michael [mailto:MDeBiase@bplegal.com]
Sent:Tuesday,December03, 2013 10:20AM
To: Autondria Minor
Subject:RE: TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

Whenareyou availabletodayfor a shortphonecall?

From: Autondria Minor Fmailto:aminor@iplawusa.coml
Sent:Monday, December02, 2013 3:43 PM
To: De Biase, Michael
Cc: Arlen Olsen; DiannePomonis;CaterinaA. Tuminello
Subject:RE: TIME SENSVEREMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearMr. DeBiase:

You may contactmetodaybefore4:30pmregardingyour datesandtimesof availability for nextweek
throughthe closeof discoveryon December20, 2013 . Otherwise,you mayjust sendus a quick email.
Your promptresponseis greatlyappreciated.Thanksso much.

Sincerely,

AutondriaS. Minor

L04aL1.‘L41t
Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite 302
Latham,NY 12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This message containsinformation intendedonly for the useof theaddressee(s)namedaboveand may containinformation
that is legally privileged. If you arenot theaddressee,or the personresponsiblefor delivering it to the addressee,you are
herebynotified that reading,disseminating,distributingor copyingthis messageis strictly prohibited. If you havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to the messageanddeletethe original message
immediatelythereafter.Thankyou.
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ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthe work productprivilege
andshouldbe treatedin a confidentialmanner.Any disclosureto otherthan key managementpersonnelon a need-to-know
basismayjeopardizethe privilege and requiredisclosureto adversepartiesin litigation.

From: De Biase, Michael fmailto:MDeBiase@bplegal.com]
Sent:Monday, December02, 2013 3:17 PM
To: DiannePomonis
Cc: Arlen Olsen; AutondriaMinor; CaterinaA. Tuminello
Subject:RE: TIME SENSVEREMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

We would like to schedulea call, preferablythis afternoon,after 3 and before5:30, orlate tomorrowafternoonto
discussschedulingissues. Let us know whenyou areavailable.

Thankyou.

Michael N. De Biase
Attorney at Law

EmeraldLake CorporatePark I 3111 Stirling Road p Fort Lauderdale,FL 33312-6525
Tel: 954.985.4145I Fax: 954.985.4176I E-Mail

Park Place 311 Park PlaceBoulevard,Suite 250 I Clearwater,FL 33759
Tel: 727.712.4000I Fax: 727.796.1484
Website

BECI•(ER&’
pjL...

__________] r—— —————i r————z:——i
) < <

I_
Visit the Corporate& Capital Law Blog today!

IRS Circular 230 disclosure:
To ensurecompliancewith requirementsimposedby the IRS, we inform you that any U.S. federal
tax advicecontainedin this communication(including any attachments)is not intendedor written to
be used,and cannotbe used,for the purposeof (i) avoiding penaltiesunderthe Internal Revenue
Codeor (ii) promoting,marketingor recommendingto anotherparty any transactionor matter
addressedherein.

From: DiannePomonis[dpomonis@iplawusa.com]
Sent:Monday, December02, 2013 10:14AM
To: Markow, Kevin; De Biase,Michael
Cc: Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:TIME SENSITIVE REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As you canappreciate,diligent effortsarebeingmadeto accommodateall partiesconcerningthe depositionsin
a timely manner. In orderto re-noticethewitnessesexpeditiouslybeforecloseof discovery,we will now needto
finalize the schedule. Kindly reply with your availabledatesso thatwe maycoordinatethe scheduleand re

12/31/2013
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notketoday.

We had previouslyinquiredabout depositionsby video conference,however,p’easenote,somewitnessesmust
be deposedby “telephoneonly” astheir accessto the minimal technologyrequirementsfor a video conference
vary greatly. Kindly advisewhetheryou haveanyobjectäonsto thoserestrictions. Thankyou.

Regards,

DiannePomonis
Legal AdministrativeAssistantto
Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite 302
Latham,New York 12110
Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.com

This messagecontainsinformationintendedonlyfor the useoftheaddressee(s)namedaboveandmaycontaininformation
thatis legallyprivileged. lfyou arenot the addressee,or thepersonresponsiblefordeliveringit to the addressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. lfyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to themessageanddeletethe originalmessage
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OFINTERESTPRIVILEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby theattorney-client,communityofinterestprivilegeand/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilegeandrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Wednesday,November27, 2013 2:29 PM
To: ‘Markow, Kevin’; De Blase, Michael
Cc: Arlen Olsen;Autondria Minor
Subject:REMINDER-ACTION REQUIRED BLUE.50557-NY I DISCOVERY DEPOSITIONS

DearCounsels:

As a follow up to our November25th email, pleasebe advised,we havenot receivedyour availability in orderfor
us to coordinateand re-noticethe witnesses.Pleaseadviseat your earliestconvenience.

Shouldyou haveanyquestions,pleasedo not hesitateto contactthe office.

Thankingyou in advancefor your promptresponseto this request.

Regards,

DiannePomonis

Legal AdministrativeAssistantto

Arlen 1. Olsen,Esq. I AutondriaS. Minor, Esq.
SCHMEISEROLSEN & WATTS LLP
22 CenturyHill Drive I Suite302
Latham,New York 12110

12/31/2013
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Tel: (518) 220-1850 I Fax: (518) 220-1857
Website:mailto:www.iplawusa.corn

This messagecontainsinformationintendedonlyfor the useoftheaddressee(s)namedaboveandmaycontaininformation
thatis legallyprivileged. lfyou arenot the addressee,or thepersonresponsiblefordeliveringit to the addressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. lfyou havereceived
this messageby mistake,pleaseimmediatelynotify us by replying to the messageanddeletetheoriginalmessage
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIWLEGEAND/OR WORK PRODUCTPRIWLEGEDCOMMUNICATION
This communicationis protectedby theattorney-client,communityofinterestprivilege and/orthe work productprivilegeand
shouldbe treatedin a confidentialmanner.Any disclosureto otherthankey managementpersonnelon a need-to-knowbasis
mayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

From: DiannePomonis
Sent:Tuesday,November26, 2013 9: 1 1 AM
To: ‘Markow, Kevin’
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:RE: BLUE.50557-NY I DISCOVERY DEPOSONS

DearMr. Markow:

Thankyou for your email.

Yes, asour noticesindicated,we areattemptingto find a mutuallyagreeduponschedulefor all parties
concerned.To clarify, we chosethosedatesassumingtherewould be someconflict on both sidesbut neededto
get the ball rolling dueto the tight time restraints.

As we will needat leasta minimum of two daysturnaroundfor depositiontranscription,could you kindly provide

us with your scheduleduringthedatesof December3throughDecemberl7th? We will thenattemptto
coordinateyour schedulewith thatof thewitnesses,clearthe availabledateswith your office and renotice.

Thankingyou in advance.

Kind regards,

Dianna

From: Markow, Kevin [mailto:KMARKOW@bplegal.coml
Sent:Monday, November25, 2013 10:35 PM
To: DiannePomonis
Cc: De Biase, Michael; Arlen Olsen;Autondria Minor; CaterinaA. Tuminello
Subject:Re: BLUE.50557-NY I DISCOVERY DEPOSITIONS

Kindly clearthe new proposeddateswith our office prior to renoticing. We too haveconflictswith thedatesand
timesyour office unilaterallyscheduled(thoughwe assumeyou just wantedto get the noticesout andwould
be amenableto schedulingaroundconflicts). Thx.

Sentfrom my iPad

12/31/2013
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Kevin Markow
Attorney at Law
Board Certified in BusinessLitigation Law

EmeraldLake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4174 Fax: 954.985.4176I E-Mail
Website

BECKER

EE

Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,concernsand
suggestions.Pleasecontactus at 954.364.6090or via email at CARE©bleaaI.com.

On Nov 25, 2013,at 1:39 PM, “Dianne Pomonis”<dpomonis@iplawusa.com>wrote:

DearCounsels:

Due to thediverse locationsof counselandwitnesses,we believeit would beprudentaswell
ascosteffectivefor all partiesto hold depositionsby video teleconference.Pleaselet us
know ifyou consentto video teleconferencedepositions.Uponyour approvalandconsent,
we will sendthe amendedNoticesreflectingtheupdate.

Theproposedvideo teleconferencedepositionswould beinitiatedherein ourNY office and
conductedthrough WebexAudio Conferencevia computer. Theminimumtechnical
requirementsfor a video teleconferenceareas follows:

(a) InternetAccess;
(b) Webcam;
(c) Computerheadset withmicrophone
(d) As a backupaudiosource,a telephoneto dial into an“800 number”teleconference

Pleasenotethese noticesarestill subjectto confirmationby our witnessesshortly. To date,
thedepositionscheduleis as follows:

December11, 2013 December12, 2013 December13, 2013
DeloresZickert at 9:00 a.m. RonaldLacroix at 9:00am- SuellenSchwobelat 9:00am-

10:30am 10:30am
CatherineGoodDuncanat DonnaEisentrautat 1 1 :OOam- Carl Schwobelat 1 1 :00 am-
2:00p.m. 1:00pm 1:00pm

JamesMazurekat 2:30pm
intil completion

**The dateandtime for attorneyRichardNageotte’sdepositionwill likely haveto berevised
dueto his professionalcommitments.

12/31/2013
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We certainlywantto makedepositionsconvenientfor thewitnessesandyour firm. As this is
a shortenedwork week,we look forward to hearingfrom you shortly.

Kind regards,

Autondria S. Minor

‘Lre
Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite 302
Latham,NY 12110

Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformation intendedonly for the useof the addressee(s)namedaboveand may
containinformationthat is legally privileged. If you arenot the addressee,or the personresponsiblefor
deliveringit to the addressee,you areherebynotified that reading,disseminating,distributingor copyingthis
messageis strictly prohibited. lfyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by
replyingto the messageanddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTEREST PRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilegeand/orthe work
productprivilege andshouldbetreatedin a confidentialmanner.Any disclosureto otherthankey
managementpersonnelon a need-to-knowbasismayjeopardizethe privilege andrequiredisclosureto
adverse partiesin litigation.

12/31/2013
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AutondriaMinor

From: Autondria Minor

Sent: Monday, December09, 20138:47 AM

To: ‘Markow, Kevin’; ‘De Biase,Michael’

Cc: Arlen Olsen; DiannePomonis

Subject:BLUE.50057

Dear KevinandMichael:

Applicantconsentsto your request fora 90 daysextensionof thediscoveryperiod.

Sincerely,

AutondriaS. Minor
VOAa.t4Q6

Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This messagecontainsinformationintended onlyfor theuseof the addressee(s)namedaboveandmaycontain
informationthat is legally privileged. If you arenot the addressee,or the personresponsible fordelivering it to the
addressee,you areherebynotified thatreading, disseminating,distributing orcopyingthis messageis strictly
prohibited. Ifyou havereceivedthis messageby mistake,pleaseimmediatelynotify us by replying to themessage
anddeletethe original messageimmediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGE AND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

This communicationis protectedby the attorney-client,communityof interest privilegeand/orthework product
privilege andshouldbe treatedin a confidentialmanner. Any disclosureto otherthankey managementpersonnel
on a need-to-knowbasismayjeopardizetheprivilege andrequire disclosureto adversepartiesin litigation.

12/31/2013



EXHIBIT S OF
MINOR DECLARATION



Page1 of2

AutondriaMinor

From: De Biase,Michael [MDeBiasebplegal.com]

Sent: Monday, December09, 2013 1 0:07 AM

To: Autondria Minor; Markow, Kevin

Cc: Arlen Olsen;DiannePomonis

Subject:RE: BLUE.50057

Would you like us to file the agreedrequest,or will your office handleit?

Michael N. De Blase
Attorney at Law

Emerald Lake CorporatePark I 3111 Stirling Road I Fort Lauderdale,FL 33312-6525
Tel: 954.985.4145I Fax: 954.985.4176I E-Mail

Park Place I 311 Park PlaceBoulevard,Suite 250 P Clearwater,FL 33759
Tel: 727.712.4000I Fax: 727.796.1484
Website

B:.C

. ;t uS::+

Visit the Corporate& Capital Law Blog today!

IRS Circular 230 disclosure:
To ensurecompliancewith requirementsimposedby the IRS, we inform you that any U.S.
federal tax advicecontainedin this communication(including any attachments)is not
intendedor written to be used,and cannotbe used,for the purposeof (i) avoiding penalties
underthe Internal RevenueCodeor (ii) promoting,marketingor recommendingto another
party any transactionor matteraddressedherein.

Our clients’ total satisfactionis our #1 priority. The Becker& Poliakoff Client CARE Centeris availablefor questions,
concernsand suggestions.Pleasecontactus at 954.364.6090or via email at cAREbplegal.com.

From: Autondria Minor [mailto:aminor@iplawusa.com]
Sent:Monday, December09, 2013 8:47 AM
To: Markow, Kevin; De Biase,Michael
Cc: Arlen Olsen; DiannePomonis
Subject:BLUE.50057

DearKevin andMichael:

Applicantconsentsto your requestfor a 90 daysextensionofthediscoveryperiod.

Sincerely,

AutondriaS. Minor

12/31/2013
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‘:L4
Schmeiser,Olsen& Watts
22 CenturyHill Drive, Suite302
Latham,NY12110
Telephone:(518) 220-1850(Ext. 317)
Facsimile:(518) 220-1857

This message containsinformationintendedonly for theuseof the addressee(s)namedaboveandmaycontaininformation
that is legally privileged. If you arenot the addressee, orthepersonresponsiblefor delivering it to the addressee,you are
herebynotified thatreading,disseminating,distributingor copyingthis messageis strictly prohibited. If you havereceived
this messageby mistake,pleaseimmediatelynotify usby replying to themessageanddeletethe original message
immediatelythereafter.Thankyou.
ATTORNEY-CLIENT, COMMUNITY OF INTERESTPRIVILEGEAND/OR WORK PRODUCTPRIVILEGED
COMMUNICATION

This communicationis protectedby the attorney-client,communityof interestprivilege and/orthework productprivilege
andshouldbe treatedin a confidentialmanner. Any disclosureto otherthankey managementpersonnelon a need-to-know
basismayjeopardizetheprivilege andrequiredisclosureto adversepartiesin litigation.

12/31/2013
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Page1

C

United StatesDistrict Court,

S.D. NewYork.

ESTATEOF Vasilijs GERASIMENKOandLarisa

Gerasimenko,Plaintiffs,

V.

CAPE WIND TRADiNG COMPANY, et al., Defen

dants.

No. 09 CiV. 8067 (BSJ)(JLC).

March 17, 2011.

Background: Seaman’sestateand seaman’swidow

brought admiralty action for wrongful deathagainst

VesselownersandVesselmanager.Estateandwidow

moved fororderproviding that depositionof widow

and certaindesignatedwitnessesof defendants,all of

whom were LatVian residents,be takenby telephone

or other remotemeans.

Holding: The District Court, JamesL. Cott, United

StatesMagistrateJudge,held that widow’s deposition

would betakenby telephonein first instance.

As a generalrule, a plaintiff, having selectedthe
forum in which the suit is brought,will be requiredto
make himselfor herselfavailable for depositionex
amination there. Fed.Rules CiV.Proc.Rule 30, 28
U.S.C.A.

[2j FederalCivil Procedure170A€‘1383

I 70A FederalCivil Procedure

17OAX DepositionsandDiscoVery

17OAX(C) Depositionsof Partiesand Others
PendingAction

17OAX(C)3 Examinationin General

170Ak1383 k. Time and place of ex
amination.Most Cited Cases

Thereis no absoluterule as to the locationof the
depositionof a nonresidentplaintiff, as courts must
strive to achievea balancebetweenclaims of preju
dice andthoseof hardship.Fed.RulesCiv.Proc.Rule

30, 28 U.S.C.A.

[31 FederalCivil Procedure170A€‘1383

Motion granted.

West Headnotes

Ill FederalCivil Procedure170A€‘1383

170A FederalCivil Procedure

17OAX Depositions andDiscovery

17OAX(C) Depositionsof Partiesand Others

PendingAction

17OAX(C)3 Examinationin General

170Ak1383 k. Time andplace of ex

amination.Most Cited Cases

1 70A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
Pending Action

17OAX(C)3 Examinationin General

170Ak1383 k. Time and place of ex
amination.Most Cited Cases

Ultimately, the determinationof the locationof a
depositionof a nonresidentplaintiff rests in the dis
cretion of the court and there must be a careful
weighing of the relevant facts. Fed.Rules
Civ.Proc.Rule30, 28 U.S.C.A.

© 2014ThomsonReuters.No Claim to Orig. US Gov. Works.
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[41 FederalCivil Procedure170A€‘1381

170A FederalCivil Procedure

17OAX DepositionsandDiscovery
17OAX(C) Depositionsof Partiesand Others

PendingAction

17OAX(C)3 Examinationin General

l7OAkl 38 1 k. In general.Most Cited

Cases

Telephone depositions create issuesthat in-

persondepositionsdo not, and yet telephonedeposi
tions are a presumptivelyvalid meansof discovery.

Fed.RulesCiv.Proc.Rule30, 28 U.S.C.A.

151 FederalCivil Procedure170A€‘1381

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

1 7OAX(C) Depositionsof Partiesand Others

PendingAction

1 7OAX(C)3 Examinationin General

1 7OAkl 381 k. In general.Most Cited

Cases

Depositionof seaman’swidow, who wasresident

of Latvia, would be taken by telephonein first in-

stance, in her admiralty action for wrongful death

against vessel owners and vessel manager, even

thoughshehad recentlybeen providedwith $89,100

to settle her claim for contractual death benefits,

whereshehadbeendesignatedas low incomeperson

by social servicesagencyin Latvia, and ownersand

managerdid not contend that case would turn on

widow’s testimony and did not identify specific

prejudicetheywould face if theywerenot allowedto

observe her during deposition. Fed.Rules

Civ.Proc.Rule30(b)(4),28 U.S.C.A.

[6] FederalCivil Procedure170A€1383

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
PendingAction

17OAX(C)3 Examinationin General
170Ak1383 k. Time and place of ex

amination.Most CitedCases

The usual rule in federal litigation is that in the
absenceof special circumstances,a party seeking
discovery must go where the desiredwitnessesare
normally located, and this rule applies with equal
force to witnesses designatedby a corporationthat
has received a notice of deposition. Fed.Rules
Civ.Proc.Rule30, 28 U.S.C.A.

[71 FederalCivil Procedure170A€‘1383

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
PendingAction

17OAX(C)3 Examinationin General
170Ak1383 k. Time and place of ex

amination.Most Cited Cases

Any presumptionregarding the location of a
depositionof a witness designatedby a corporation
that has receiveda notice of depositionis merely a
decisionrule that facilitatesdeterminationwhenother
relevantfactors, forexample,cost, convenience,and
litigation efficiency, do not favor one side over the
other.Fed.RulesCiv.Proc.Rule30(b)(6),28 U.S.C.A.

181 FederalCivil Procedure170A€‘1381

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
PendingAction

17OAX(C)3 Examinationin General

l7OAkl 38 1 k. In general.Most Cited
Cases

© 2014ThomsonReuters.No Claim to Orig. US Gov. Works.
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Authorization to take a depositionby telephone

does not require an applicant to show hardship.

Fed.Rules Civ.Proc.Rule30(b)(4),28 U.S.C.A.

*386 GeorgeMichael Chalos,Kern Marie DAmbro

sio, Chalos& Co., P.C., OysterBay, NY, for Plain-

tiffs.

Patrick F. Lennon, Lennon,Murphy, Caulfield &

Phillips, LLC, New York, NY, for Defendants.

MEMORANDUMAND ORDER

JAMES L. COTT, United StatesMagistrateJudge.

The Estateof Vasilijs Gerasimenkoand Larisa

Gerasimenko (together “Plaintiffs”)movepursuantto

Rule 30(b)(4)of the FederalRulesof Civil Procedure

for an Order providing that the depositionsof Ms.

Gerasimenko,a Latvian resident,and certain desig

nated witnessesof DefendantsCape Wind Trading

Co. (“Cape Wind”), LSC ShipmanagementLtd.

(“LSC”), and Latvian Shipping Co. (“Latvian Ship-

ping”), all of whom reside in Latvia, be taken by

telephoneor otherremotemeans.For the reasonsset

forth below,Plaintiffs’ motion is granted.

I. BACKGROUND

This admiralty action for wrongful deatharises

out of the deathof Vasilijs Gerasimenkoon August

27, 2008 aboardthe M/T 1NDRA, a vesselownedby

DefendantsCape Wind and Latvian Shipping and

managedby DefendantLSC. Complaint datedSept.

21, 2009 (“Compl.”) ¶J8—20 (Dkt. No. 1). Ms. Gera

simenko,the decedent’swife, seeksto recoversums

allegedly due to her as the nominatedbeneficiary

underherhusband’semploymentcontract, alongwith

future wagesthat wouldhavebeendueto him, lossof

benefits,pain and suffering, and lossof companion-

ship. Compl.¶J22—28.

Ms. Gerasimenkowasunemployedat thetime of

her husband’sdeath, andher husbandwas her sole

financial provider. Declaration of Larisa Gera
simenkodatedMarch 8, 2011 (“GerasimenkoDecl.”)

¶ 4. Ms. Gerasimenko,who alleges that herhealth
has deterioratedsince her husband’sdeath, remains
unemployedtodayand hasbeen“unable to find a job
becauseof the ongoing economiccrisis in Latvia.”
Id. ¶ 5. Becauseof Ms. Gerasimenko’slack of finan
cial resources,on January1, 2010, Riga Social Ser
vicesdetermined herto have“family (person)in need
status”from that dateuntil March31, 2010.Id. ¶ 6 &
Ex. 2. This status apparently entitles Ms, Gera
simenko to certain welfare benefits.Id. Ex. 2. Al-
though Ms. Gerasimenkorecently receiveda death
benefit settlementof $89,100from Defendants,Dec
laration of Roman Rozhkov dated March 1 1, 2011
(“Rozhkov Decl.”) ¶ 5, she apparentlycontinuesto
hold this statustoday. GerasimenkoDecl. ¶ 8 & Ex.
3.

On or aboutDecember9, 2010,Plaintiffs noticed
the depositionsof Defendants’ designatedofficers,
directors, or managing agents pursuant to
Fed.R.Civ.P. 30(b)(6) to take place in New York.
Plaintiffs’ Letter to the Hon. JamesL. Cott dated
March 9, 2011 (“Pis.’ Letter”) at 2. Shortly thereafter,
Defendants noticed the deposition of Ms. Gera
simenkoto take place in New York. Id. The parties
have failedto come to an agreementon how these
depositionsshouldproceed.By Order datedDecem
ber30, 2010,non-expert discoveryis to be completed
by March3 1, 2011. (Dkt. No. 19).

Although Ms. Gerasimenkostatesthat she will
be able to afford to travel to the United Stateswhen
and if this actionproceedsto trial, she statesfurther
that doesnot havethe financial resourcesto travel to
the United Statesfor her depositionor to financeher
attorneys’ travel to Latvia for her depositionor the
deposition of Defendants’ witnesses. Gerasimenko
Decl. ¶J 11—12.

II. REQUESTFORREMOTEDEPOSITIONS

Plaintiffs contend, amongother things, that re

© 2014ThomsonReuters.No Claimto Orig. US Gov.Works.
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mote depositionsare necessarybecauseMs. Gera

simenkois indigentand will suffer financial hardship

if her depositionand thoseof Defendants’witnesses

proceedin personin Latvia. Pls.’ Letter at 2—3. De

fendantstake issuewith the characterizationof Ms.

Gerasimenkoas indigentandmaintainthatMs. Gera

simenkohas failed to make a sufficient showingof

indigenceor that she will suffer hardshipif Defen

dantsdeposeher in New York. Defendant’sLetter to

the Hon. JamesL. Cott received March 14, 2011

(“Defs.’ Letter”) at 1 . Defendants contend, *387

among other things, thatMs. Gerasimenko canfi

nanceher travelto New York using a portion of the

$89,100.00that Defendants recentlyprovided to her

asa deathbenefitsettlement.Id. at 4. Defendantsalso

argue that a telephonic depositionof Ms. Gera

simenkowill prejudicethem becauseit will not allow

them to observe her nonverbalresponsesand de

meanor or to use and examine documentseffec

tively.’’

FN1 . Defendantsdo not respondto Plain-

tiffs’ requestto deposeDefendants’30(b)(6)

witnessesby telephonein their submission.

A. LegalStandard

Rule 30(b)(4) of the FederalRulesof Civil Pro-

cedureprovides, in relevantpart, that “[t]he parties

may stipulate—orthe court may on motion order—

that a depositionbe takenby telephoneor other re

mote means,”FN2 Rule 30(b)(4) doesnot specify the

standardfor evaluating motionsto have a deposition

conductedtelephonicallyor remotely, and courtsin

this Circuit generally applydifferent standardsde

pendingon whetherthe party seekingthe deposition

or the deponent—asan alternativeto traveling to the

district in which the action was filed—requeststhat

the deposition occur remotely. See Memory Film

Prods. v. Makara, No. 05 Civ. 3735(BMC)(KAM),

2007 WL 1385740, at *2 (E.D.N.Y. May 9, 2007)

(discussing this distinction) (citations omitted);

Moore Federal Practice § 30.24[1] at 30—60

(same). Plaintiffs’ motion implicates both circum

FN2. This provision formerly appearedin
Fed.R.Civ.P.30(b)(7). See, e.g., 7A James

w. Moore, et al., MoorecFederalPractice

¶ 30.24[1] at 30—58 (3d ed. 2008).

B. Deposition of Ms. Gerasimenko—Requestby

Deponent

[1] Defendantscorrectly note that, as a general
rule, a plaintiff, having selectedthe forum in which

the suit is brought,will be requiredto makehimself
or herselfavailable for examinationthere. See, e.g.,
SchindlerElevatorCorp. v. Otis ElevatorCo., No. 06

Civ. 5377(CM)(THK), 2007 WL 1771509, at *8

(S.D.N.Y. June 18, 2007) (collectingcases);Dubai
Islamic Bank v. Citibank, NA., No. 99

Civ.1930(RMB)(TH), 2002 WL 1159699, at *12

(S.D.N.Y. May 21, 2002) (collectingcases).

[2][3] There is, however,“no absoluterule as to

the location of the depositionof a nonresidentplain-

tiff’ as “courts must strive to achievea balancebe-
tween claims of prejudice and those of hardship.”
Normandev. Grippo, No. 0 1 Civ. 7441(JSR)(THK),

2002 WL 59427, at *12 (S.D.N.Y. Jan. 16, 2002)

(citations omitted).Ultimately, the determinationof”
‘ [t]he matter rests in the discretionof the court and
there must be a careful weighing of the relevant
facts.‘ “ Abdullah i’. SheridanSquarePress,Inc. , 154

F.R.D. 591, 592 (S.D.N.Y.1994) (quoting Seuthev.
Renwal Prods., Inc., 38 F.R.D. 323, 324

(S.D.N.Y.1965)).

Accordingly, decisionsin this District sometimes

order that depositionsof plaintiffs be held elsewhere
or by telephone wherethe plaintiff is physically or
financially unable to come to the forum. See, e.g.,
Zito v. Leasecomm C’orp., 233 F.R.D. 395, 398

(S.D.N.Y.2006) (allowing certainplaintiffs’ deposi

tions to proceedby telephonewheremonetaryvalue

of claims werelow and travel to distantcities would

stances.

© 2014ThomsonReuters.No Claimto Orig. US Gov. Works.
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be a hardship for them but allowing defendantsto

conductexaminationsby video-conferenceprovided

that that they bear the expense andmake arrange-

ments for plaintiffs to appearwithin 50 miles of

plaintiffs residences);Normande,2002WL 59427,at
*12 (application to take deposition by telephone

grantedwhereplaintiff residedin Brazil, would have

to travel with small infant, and casewas not com

plex); Abdullah, 1 54 F.R.D. at 592—94 (where mdi-

gentplaintiff lived in London and would facepreju

dice with respect to an asylum application in the

United Kingdom if he left the country, defendants

were requiredto travel to London to take plaintiffs

deposition;parties were to bear their own costs for

the travel to London but if defendantsprevailed at

trial, plaintiff wasto bearcostsandtravel expensesof

oneof defendants’attorneys).

1. Hardshipto Ms. Gerasimenko

Defendantsrely on Clern v. Allied LinesInterna

tional Corp., 102 F.R.D. 938 (S.D.N.Y.1984),and
*388Daly v. Delta Airlines, Inc., No. 90 Civ.

5700(MEL), 1991 WL 33392 (S.D.N.Y. Mar. 1,

1991), in supportof their contentionsthat Ms. Gera

simenko must demonstrate“extreme hardship” to

warrantrelief from the generalrule and that she has

failed to meetthatburdenhere.Defs.’ Letterat 3 . The

factsof eachof thesecases,however,aredistinguish-

ablefrom thosepresentedhere.

In Clem, the court deniedplaintiff, an employee

of Merrill Lynch stationedin Hong Kong, permission

to have his depositiontaken by telephone, holding

that “absent extreme hardship, the plaintiff should

appearfor deposition in his chosenforum.” Clem,

102 F.R.D. at940. The plaintiff arguedthat he could

not afford to travel to New York and provided the

court with an affidavit that statedthat he was“not a

wealthyman” andthat “this is not a ‘big case.‘ “ Id.

The court foundthis argument unavailing,reasoning

that the plaintiff had not sufficiently detailedhis fi

nancialposition to allow the court to assesswhether

the plaintiffs travel to New York was indeed cost

prohibitive. Id. The court also reasonedthat, because
the plaintiffs testimonywould resolveseveralissues
in the case,“the defendant[was] entitled to depose
the plaintiff face-to-face inorder to adequatelypre
pare for trial.” Id. Although the court did order the
depositionof plaintiff to proceedin person,in order
to minimize the burdenon him, it also providedthat
the depositiontakeplaceduring a time period,shortly
before trial, when he plannedto be in ‘the United
States.Jd.

Similarly, in Daly, the court deniedthe request
of plaintiff, an anesthesiologist practicingin Ireland,
for a protective orderthat his depositionstake place
either on written questionsor by telephone.Daly,
1991 WL 33392, at 1. The plaintiff there did not
argue that he would suffer hardshipby traveling to
New York for a deposition;instead,he merelystated
that “his absencewould be an inconvenienceto his
colleaguesand to the surgicalpatientsin needof his
services.” Id. at *2 Rejecting this contention, the
court noted that it “hardly constitutesa showing of
inordinatehardship, economicor otherwise”andrea
sonedthat the cost of a flight from Dublin to New
York was not “unlikely to be unduly expensivefor
one in plaintiffs professionandmedical specialty
Id. Moreover,the courtnoted thatit appearedthat the
plaintiff would likely be requiredas part of pre-trial
discoveryto travel to New York for a physical ex
aminationanyway.Id. Thus, inorderto minimize the
inconvenienceon, andexpenseto, plaintiff the court
orderedhis depositionand physical examinationto
takeplaceon the sameday. Id.

Here,unlike the plaintiffs in Clem andDaly, Ms.
Gerasimenkois not a well-compensatedphysicianor
an employeeat an international investmentbank; she
has beenunemployedsince her husband’sdeath in
August 2008 and remainsunemployedtoday. Gera
simenkoDeck¶J4—5. Moreover,unlike the plaintiffs
in those cases,she has provided the Court with a
sworndeclarationand exhibits that adequatelyestab
lishes her tenuousfinancial position and the burden
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that travel to New York for the deposition would

impose onher: Riga Social Serviceshas designated

her as a low income personin need since January

2010. Id. ¶J 6—8 & Exs. 1—3. A personis able to

attain this status “if the income per each family

memberduring the last threemonthsdoesnot exceed

90 LVL (about 180 USD)....” Rozhkov Decl. ¶ 6,

While it maybe true, asDefendantscontend, thatthe

$89,100.00 Defendants recently provided to Ms.

Gerasimenkoto settleher claim for contractualdeath

benefits mayno longer renderher a personin need

under the applicable Latvian regulations, it can

hardlybe said with certaintythat Ms. Gerasimenko’s

financial situation, evenwhenthat sum is takeninto

account,is a stableone. Indeed,a roundtrip flight to

New York and the cost of *389 lodging for evena

short period of time could cost Ms. Gerasimenko

severalthousanddollars, not an insignificant portion

of the deathbenefit funds. I conclude thathaving to

expendthesefunds to travel to New York to be de

posedconstitutesa hardship forMs. Gerasimenko.I

now weigh this hardship againstthe prejudice that

ordering a remotedepositionwould have on Defen

dants.

FN3. The samecannotbe said of Ms. Gera

simenko’sassertionthat her “health has de

teriorated following [her] husband’s

death “ GerasimenkoDecl. ¶ 5. While un

derstandablyshe has sufferedas a result of

her husband’sdeath, Ms. Gerasimenkohas

not providedthe Court with any information

regarding her health, and accordingly this

assertionprovides insufficient support for

Ms. Gerasimenko’sposition that her deposi

tion should occur remotely.See, e.g.,Price

V. Priority Transp.,No. 07 Civ. 6627(CJS),

2008 WL 4515093,at ‘I (W.D.N.Y. Oct. 1,

2008) (plaintiffs requestthat her deposition

be conductedin Georgiadeniedwhereplain-

tiff made conclusory statementthe lawsuit

wasnegativelyaffecting herhealth).

2. Prejudiceto Defendants

[4] Defendantscontend thatthey “will be greatly
prejudiced bya telephonicdeposition”becausesuch

a depositionwill force themeitherto travel to Latvia
at their expenseto take the depositionin person,or
“sacrifice counsel’s ability to observe and interact

with the deponent,to the detriment of their case.”

Defs.’ Letter at 3. These are valid concerns.Tele

phonedepositionscreateissues thatin-persondeposi

tions do not, and yet “telephone depositionsare a
‘presumptivelyvalid meansof discovery.‘ “ Robert

Smells Inc. v. Hamilton, No. 09 Civ.

7171(DAB)(JLC), 2010 WL 2541177, at ‘1

(S.D.N.Y. June 10, 2010) (quoting Zito, 233 F.R.D.

at 398). Moreover, althoughsomecourts have con-

cluded thatthe inability to observe a person’s de
meanormayjustify a denial of a Rule 30(b)(4) mo

tion, see, e.g., Sanipathacharv. Fed. Kemper Life

Assurance Co., No. Civ. A. 03—5905, 2004 WL
2743589, at *2 (E.D.Pa. Nov. 24, 2004) (denying

Rule 30(b)(4) motion of plaintiff, a residentof India,
for remotedeposition becausethe case was“likely to
turn on the testimonyby andcredibility of’ plaintiff);
Anguile v. Gerhart, Civ. A. No. 93—934(HLS), 1993
WL 414665, at *3 (D.N.J. Oct. 7, 1993) (granting
motion of plaintiff, a key witness, for initial tele
phonic deposition, provided that seconddeposition
would be in person), these concernsarenot at issuein
every case.See, e.g., Rehau,Inc. v. Colortech, Inc.,
145 F.R.D. 444, 446—47 (W.D.Mich.1993) (because
deponentofficers of corporateplaintiff not suspected
to be untrustworthy,telephonicdepositionwould not
prejudicedefendant).

Here, Defendantsdo not contend thatthe case
will turn on Ms. Gerasimenko’stestimonyanddo not

identify the specificprejudicethey will face if they

arenot allowed to observeher during the deposition.

AlthoughDefendantsdo not mentionthe subjectmat-

ter of the testimony theyhope to elicit from Ms.

Gerasimenkoin their submissionto the Court, during

the Court’s telephonicconferencewith the partieson

March 4, 201 1 , Defendantsstated that Ms. Gera
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simenico’stestimonywould largely relateto damages.

While this is obviously an important issue, it is not
one upon which the case will turn in the first in-
stance.

Defendantsalso contendthat a telephonicdepo
sition, coupledwith the use of a translator,will hin

der their ability to questionMs. Gerasimenkoregard-

ing a “host of document[sic] to be identified,” Defs.’

Letter at 4. Defendantsdo not contend,however,that
the documentsare voluminous and central to the
depositionof Gerasimenko,a contentionthat might

provide a basis for precluding a remote deposition.

Cf FiremansFundIns. Co. v. Zoufalv, No. 93 Civ.
1890(SWK), 1994 WL 583173,at ‘1 (S.D.N.Y. Oct.
21, 1994) (applicationby plaintiff to deposewitness

telephonically grantedwhere defendantarguedpreju

dice on groundthat defendantmay wish to show the
witness some documents in cross-examininghim)

(citing Mercado v. TransoceanicCable Ship Co.,
Civ. A. No. 88—5335, 1989 WL 83596, at ‘1

(E.D.Pa.1989)).

[5] Balancingthe hardshipon Ms. Gerasimenko

againstthe prejudiceto Defendants,I conclude that
Defendants’ depositionof Ms. Gerasimenkoshould
proceedby telephonein the first instance.FN4In order

to addressDefendants’concernsregardingtheir use

of documentsduring Ms. Gerasimenko’sdeposition,
Defendantsare encouragedto produceto Plaintiffs’

counselall documentsthat they intendto useprior to

the depositionto ensuretimely translation.

FN4. To the extent Defendantsconsiderit

essential to view Ms. Gerasimenko’sde
meanor during the deposition and do not

wish to incur the expenseof travelling to
Latvia, Defendantsmay makearrangements

to conduct the examination by video-

conference or other remote meansrather
than by telephone providedthat they bear

the expense.See Zito, 233 F.R.D. at 398

(sameresult).

The Court will entertainan applicationfrom De
fendantsto requireMs. Gerasimenko*390 to appear
in New York for a follow-up deposition,but only if
Defendantscan demonstratethat they were for some
reasonunableto conducta meaningfuldepositionby
telephone(or video-conference).SeeRobertSmalls,
Inc., 2010WL 2541177,at *4 (citationsomitted))5

FN5. Suchan applicationwould requireDe
fendantsto producea copyof the deposition
transcript, and identify with specificity (by
pageand line references,asappropriate),the
purportedinadequaciesof the deposition.

The Court now turns to Plaintiffs’ requestto de
pose Defendants’ designated30(b)(6) witnessesby
telephone.

C. Depositions of Defendants’ 30(b)(6) Wit-
nesses—Requestby PartySeekingDeposition

[6] Rule 30(b)(6) of the FederalRules of Civil
Procedure provides,in relevantpart, that whena cor
poration receivesa notice for a deposition,it “shall
designateone or more officers, directors,or manag
ing agents, orotherpersonswho consentto testify on
its behalf.” “The usualrule .. . in federal litigation, is
that in the absenceof specialcircumstances,a party
seeking discovery must go where the desired wit-
nessesare normally located.” In re FosamaxProds.
Liab. Litig., No. 1 :06—MD—l789 (JFK)(JCF), 2009
WL 539858,at 1 (S.D.N.Y. Mar. 4, 2009) (citations,
internal quotations,andalterationsomitted). This rule
applies with equal force to 30(b)(6) witnesses.See
Silva Run Worldwide Ltd. v. GamingLottery Corp.,
No. 96 Civ. 3231(RPP),2003 WL 23009989,at ‘l

(S.D.N.Y. Dec. 23, 2003) (“There is a presumption
that depositionsof corporateofficers will take place
at the corporateofficer’s residenceor the corpora-
tion’s principal placeof business.”)(citing Buzzeov.
Bd. of Educ., HempsteacL 178 F.R.D. 390, 392
(E.D.N.Y.1998)). Its rationale is that “plaintiff usu
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ally may choosethe forum for a lawsuit, but a defen

dant may not.” Robert Smalls Inc., 2010 WL

2541177, at l (citing Dagenv. CFC Gip. Holdings

Ltd., No. 00 Civ. 54682(CBM),2003 WL 21910861,

at *2 (S.D.N.Y. Aug. 11, 2003)).

[7] However,anypresumptionis “merely a deci

sion rule that facilitates determination”when other

relevantfactors—forexample,cost,convenience,and

litigation efficiency—do not favor one side over the

other. RobertSmalls Inc., 2010 WL 2541177,at ‘l

(citing Mill—Run Tours, Inc. v. Khashoggi, 124

F.R.D. 547, 550 (S.D.N.Y.1989)); see alsoin re

Fosanzax2009 WL 539858,at *1; Dagen,2003 WL

21910861,at *3 (quotingIn reLivent, Inc. Sec.Litig.,

No. 98 Civ. 5686(VM), 2002 WL 31366416,at ‘1

(S.D.N.Y. Oct. 21, 2002)). Indeed,one commentator

notes that this presumptionis more honoredin the

breachthanthe observance.2 Michael C. Silberberg,

Civil Practicein the SouthernDistrict ofNew York §
17.12 at 17—39 (2d ed. 2000) (citing cases).In any

event,thepresumptionneednot come intoplay here.

[8] Where, as here, a party seekingthe deposi

tion wishesto take the depositionby telephonepur

suantto Fed.R.Civ.P. 30(b)(4),courts in this Circuit

have noted “that permissionto take a depositionby

telephone ‘should be granted unless an objecting

party will likely be prejudiced or the method em-

ployed would not reasonablyensure accuracyand

trustworthiness.‘ “ Mernoty Film Prods., 2007 WL

1385740,at *2 (denyingrequestby deponentsto take

depositionby phonewhere defendant wishedto take

deponents’depositionsin Serbia wherethey resided

and waswilling to bearthe costof travel there)(quot

ing Fireman Fund Ins. Co., 1994 WL 583173, at
*1); seealsoAdvani Enters., Inc. v. Underwritersat

Lloyds, 95 Civ. 4864(CSH),2000WL 1568255,at *3

(S.D.N.Y. Oct. 19, 2000) (telephone depositionsof

two “crucial” non-partywitnessesresiding in Egypt

permitted where defendants failedto demonstrate

prejudice).Moreover,authorizationof sucha deposi

tion under thesecircumstancesdoes not require an

applicant to show hardship. SeeAdvani, 2000 WL
1568255,at *2 (citation omitted); FiremanFund
1994WL 583173,at 1.

Defendantsdo not addressPlaintiffs’ motion to
depose Defendants’ designatedwitnessesby tele
phone in their submissionto the Court. Therefore,
there is nothing before the Court that suggeststhat
this method*391 of deposition willprejudicethemor
not reasonablyensureaccuracyand trustworthiness.
Accordingly,Plaintiffs’ motion to deposeDefendants’
designated 30(b)(6) witnesses by telephone is
granted.Seee.g., Advan4 2000 WL 1568255,at *2

3;FiremanFund1994WL583173,at *1.

III. CONCLUSION

For the foregoing reasons,Defendants’deposi
tion of Ms. Gerasimenkoand Plaintiffs’ depositionof
Defendants’designated30(b)(6) witnessesshall pro-
ceedby telephoneor other remotemeans.All such
depositions shall comport with Rule 28(b) of the
Federal Rulesof Civil Procedure.

The Clerk of the Court is directed to docket
Plaintiffs’ letter to the Court dated March9, 2011

(and the accompanyingDeclarationof Larisa Gera
simenko)andDefendants’letter to the Court received
March 14, 201 1 (and the accompanyingDeclaration
ofRomanRozhkov).

SO ORDERED.

S.D.N.Y.,2011.

Estateof Gerasimenkov. CapeWind TradingCo.
272 F.R.D. 385, 79 Fed.R.Serv.3d272

END OF DOCUMENT
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H Motion grantedin partanddeniedin part.
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United StatesDistrict Court,

S.D. NewYork.

Thomas ZITO,et a!., Plaintiff,

V.

LEASECOMM CORPORATION,Microfinancial

Incorporated,Cardservice International,Inc. , E

CommerceExchange,Inc., On-Line Exchange,Rich-

ardKarnWilson a/k/aRichardKarn, PatrickRettew,

PeterR. Von Bleyleben,RichardF. Latour, Carol

Salvo,PaulSchneider,MetrakCorporation,Charles

Burtzloff a/k/aChuckBurtzloff JohnDoe andEddy

Roe,the last two being fictitious names,the real

namesof saidDefendantsbeingpresentlyunknown

to Plaintiffs, saidfictitious namesbeing intendedto

designatepersonswho are acting inconcertwith the

Defendants, Defendants.

No. 02 CiV. 8074GEL/JCF.

Feb. 10, 2006.

Background: Plaintiffs brought civil racketeering

actionto recoverfor fraudulentschemeinvolving the

leasing of e-commerceservicesand products.They

moved for protectiveorder in responseto discovery

request.

Holdings: The District Court, Francis,United States

MagistrateJudge,heldthat:

(1) plaintiffs werenot entitledto substitutedeposition

uponwritten questionsfor oral depositions;

(2) plaintiffs without claims for intentional infliction

of emotionaldistress(TIED) were entitled to appear

for depositionby telephoneor videoconference;

(3) plaintiffs with TIED claims wererequiredto ap

pearin NewYork for their depositions; and

(4) defendants’interrogatorieswereabusive.

WestHeadnotes

[ii FederalCivil Procedure170A€‘1369.1

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others

Pending Action

1 7OAX(C)2 Proceedings

170Ak1369 Written Interrogatories,

Proceedingsfor Depositionson

i70Akl369.1 k. In General. Most

Cited Cases

Plaintiffs were not entitled to substitutedeposi
tion upon written questions for oral depositions

soughtby defendantsin civil racketeeringaction to

recoverfor fraudulent schemeinvolving the leasing

of e-commerceservicesand products; the plaintiffs

profferedno persuasivereasonto disregardthe pre

sumptionin favor of oral depositions.

[21 FederalCivil Procedure170A€1381

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others

PendingAction

17OAX(C)3 Examinationin General

l7OAkl 3 8 1 k. In General.Most Cited

Cases

FederalCivil Procedure170A €‘1383

170A FederalCivil Procedure

I7OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
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PendingAction

17OAX(C)3 Examinationin General

i7OAk1383 k. Time and Place of Ex

amination.Most Cited Cases

Plaintiffs without claimsfor intentionalinfliction

of emotional distress(TIED) were entitled to appear

for deposition by telephone or videoconference

within fifty miles of homein civil racketeering action

to recoverfor fraudulentschemeinvolving the leas

ing of e-commerce servicesandproducts;it would be

a hardshipfor manyplaintiffs to travel to distantcit

ies to be deposedon claims that in some instances

had very modest monetary value, the defendants

would also saveexpensesby taking thesedepositions

telephonically,but if the defendantsdesiredto view

the demeanorof a plaintiff, they could pay and make

arrangementsfor video deposition.

131 FederalCivil Procedure170A‘€1381

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others

PendingAction

17OAX(C)3 Examinationin General

1 7OAkl 38 1 k. In General.Most Cited

Cases

Telephone depositionsare a presumptivelyvalid

meansof discovery.

14j FederalCivil Procedure170A€‘1381

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others

PendingAction

17OAX(C)3 Examinationin General

l7OAkl 38 1 k. In General.Most Cited

Cases

Authorization to take telephonic depositions
doesnot dependupon a showingof hardshipby the
applicant.

[51 FederalCivil Procedure170A€‘1383

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
PendingAction

17OAX(C)3 Examinationin General

17OAk1383 k. Time and Placeof Ex
amination.Most Cited Cases

Plaintiffs with claims for intentionalinfliction of
emotional distress(TIED) were requiredto appearin
New York for their depositionsin civil racketeering
actionto recoverfor fraudulentschemeinvolving the
leasing of e-commerceservicesand products; their
claims could dwarf the claims of otherplaintiffs and
would be requiredto appearin New York for medical
examinationsin anyevent.

[6] FederalCivil Procedure170A€‘1501

l7OA FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(D) Written Interrogatoriesto Parties

17OAX(D)2 Scope

l7OAkl 501 k. In General.Most Cited
Cases

Defendants’single set of interrogatoriesconsist-
ing of 1 69 separatequestionswas abusive in civil
racketeering actionto recoverfor fraudulentscheme
involving the leasing of e-commerceservices and
products;the defendantsdemandedthat eachplaintiff
identify witnessesand documentsrelevant to each
separatesubpart, andsincethe plaintiffs disclosedthe
namesof potentialwitnessesand were inthe process
of producingrelevantdocuments, requiringthem to
respondindividually to the highly detailedinterroga
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tories would provide little additional benefit, but

would be extremelyexpensiveand time-consuming.

Fed.RulesCiv.Proc.Rule26(b)(2),28 U.S.C.A.

[7] FederalCivil Procedure170A€‘1261

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

1 7OAX(A) In General

17OAk1261 k. In General. Most Cited

Cases

Plaintiffs in civil racketeeringaction to recover

for fraudulent scheme involving the leasing of e

commerceservicesand productscould not limit de

fendants’ discovery to proceeding first with some

twenty bellwether cases and then continuing, one

after another,with plaintiffs who soughtonly to have

their credit rating cleared, who sought monetary

damagesin the nature of restitution, who sought

compensatorydamages,and who alleged intentional

infliction of emotional distress(TIED); plaintiffs ad-

vancedno basisfor the selectionof the specificbell-

wethercases,did not articulatewhat issuesmight be

decidedpreclusively on the basis of the bellwether

cases,and failed to explain how proceedingin stages

would produceefficienciesratherthandelay.

*396 MEMORANDUMAND ORDER

FRANCIS,United StatesMagistrateJudge.

This is a civil RICO actionbroughtby morethan

200 individual plaintiffs who allegethat they suffered

injury as the result of a fraudulentschemeinvolving

the leasingof e-commerceservicesand products.In

the broadestterms,the plaintiffs assert that defendant

LeasecommCorporation “formedan *397 enterprise

with various dealerswho usedunscrupulousand de

ceptivemarketing tacticsto lure unsuspectingvictims

into signing contractswith Leaseconim.Thesecon-

tracts containedunconscionableterms that allowed

membersof the enterpriseto ‘reap unconscionable

profits’ through extreme collection tactics.” Zito v.

Leasecomm Corp., No. 02 Civ. 8074, 2004 WL

2211650, at *1 (Sept. 30, 2004) (“Leasecomm

II”).’

FNI . A full summaryof the plaintiffs’ fac

tual allegationsis found in LeasecommII as

well as in Zito v. LeasecomrnCorp., No. 02

Civ. 8074, 2003 WL 22251352(Sept. 30,
2003) ( “LeasecommI”).

The plaintiffs have filed what they characterize

as an “omnibus” motion for a protectiveorder, seek-
ing reliefwith respectto severalaspectsof discovery.

First, they ask thatcertainof the plaintiffs be permit-
ted to respondto written questionsin lieu of appear-

ing in personfor deposition,or, in the alternative,

that theseplaintiffs be deposedby telephoneor vid

eoconference.Other plaintiffs seekto be relievedof
the obligationof appearingin New York for deposi
tion. Second,the plaintiffs requestthat theynot be
required to provide individualized responsesto the
defendants’interrogatories.And, finally, the plaintiffs
proposethat a bellwether structurebe imposed on
this litigation such that only certain representative

casesproceedinitially throughdiscoveryandtrial.

I will addresseachapplicationin turn.

Depositions

Throughoutthe discoveryplanning process,the
parties have distinguished betweenplaintiffs who

assert claims of intentional infliction of emotional
distress(the “TIED plaintiffs”) and thosewho do not
(the “non-lIED plaintiffs”). For example, ina prior

conferencebefore the Honorable GeraldE. Lynch,

U.S.D.J., counseldiscussedthe possibility of depos
ing the TIED plaintiffs in New York and thenon-lIED

plaintiffs in severallocationsthroughoutthe country.
The Court issuedno ruling at that time with respect

to the locationor formatof any deposition.However,

in a casemanagementplan datedJanuary13, 2005,

JudgeLynch directedthat lIED plaintiffs appearfor
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depositionsand independent medicalexaminationsin

New York; again,he withheld ruling with respectto

non-TIED plaintiffs. (Civil Case ManagementPlan

(the “CMP”), attachedas Exh. C to Affidavit of

Maria D. MeléndezdatedSept.29, 2005 (“Meléndez

Aff.”), ¶ 6(c)(vi)).

The defendantsthen servednoticesof deposition

for all plaintiffs, designatingNew York as the loca

tion for the lIED plaintiffs andoneof sevendifferent

cities as the location for eachnon-lIED plaintiff.N2

(MeléndezAff., Exh. I). Theplaintiffs objectedto the

notices, and all discovery disputes werereferred to

me for resolution. Inthe meantime,the partiesem-

barkedon settlement negotiations,anddiscoverywas

held in abeyance. Noagreementwas reached,how-

ever, and the deposition issuesare now ripe for de
termination.

FN2. The cities designated fornon-TIED

plaintiffs were SanFrancisco,Denver, Chi

cago, Dallas, Orlando, Atlanta, and New

York.

[1] The proposalthat thenon-lIED plaintiffs be

subjectto depositionupon writtenquestionsis with-

out merit. Written questionsare rarely an adequate

substitutefor oral depositionsboth becauseit is diffi

cult to posefollow-up questionsand becausethe in-

volvementof counselin the draftingprocessprevents

the spontaneityof direct interrogation.Accordingly,

depositionsupon written questionsare disfavored.

SeeHorvath v. DeutscheLufthansa,AG, No. 02 Civ.

3269, 2004 WL 241671, at *3.4 (S.D.N.Y. Feb. 9,

2004); Sadowskiv. TechnicalCareerInstitutes,Inc.,

No. 93 Civ. 455, 1994 WL 240546,at ‘9 (S.D.N.Y.

May 27, 1994); Mill-Run Tours, Inc. v. Khashoggi,

124 F.R.D. 547, 549 (S.D.N.Y.1989).Here,theplain-

tiffs have proffered no persuasivereasonwhy the

presumptionin favor of oral depositions shouldbe

disregarded.Indeed,their complaint thatit is unduly

burdensomefor them to provide individual answers

to the defendants’interrogatoriesseemsinconsistent

with their purportedpreferencefor depositionsupon
written questions. Accordingly, all plaintiffs shall
appearfor oral deposition.

[2][3][4] The argumentthat the non-TIED plain-
tiffs shouldbe permittedto appearfor *398 deposi
tion by telephoneor videoconferenceis morepersua
sive. Telephone depositions are a “presumptively
valid meansof discovery.”Normandev. Gr4po, No.
01 Civ. 7441, 2002WL 59427, at *2 (S.D.N.Y. Jan.
16, 2002). Moreover, “[a]uthorization to take tele
phonic depositionsdoesnot depend upona showing
of hardshipby the applicant.” Advani Enterprises,
Inc. v. Underwritersat Lloyds, No. 95 Civ. 4864,
2000 WL 1568255,at *2 (S.D.N.Y. Oct. 19, 2000).
Indeed,in this case, itwould be a hardshipfor many
of the non-TIED plaintiffs to travel to distantcities to
be deposedon claims that in some instanceshave
very modest monetaryvalue. By contrast, there is
little prejudice to the defendants,who would also
saveexpensesby taking thesedepositionstelephoni
cally. The depositionsof the non-TIED plaintiffs shall
thereforebe conductedby telephone.However,to the
extent thatthe defendantsconsider it important to
view the demeanorof sucha plaintiff during a depo
sition, the defendantsmay conductthe examination
by videoconferenceprovided that they bearthe ex
penseand makearrangementsfor the plaintiff to ap
pear within 50 miles of the plaintiffs residence.I
reservethe right to ordera follow-up in-persondepo
sition in any instance wherethe defendantscandem
onstratethat they wereunableto conducta meaning-
ful depositionby telephoneor videoconference.See
Normande,2002WL 59427,at *2.

[5] Eight TIED plaintiffs haveapplied to be re
lieved of the obligationof appearingin New York for
their depositions.3(Declarationof John C. Klotz
datedAug. 30, 2005 (“Klotz Decl.”), Exhs. E, F, G,
H, I, J, K, L). Their requestsare basedprimarily on
issuesof healthandlack of financial resources.How-
ever, they have offered no persuasivereasonfor me
to reconsiderJudgeLynch’s prior orderdirecting that
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all lIED plaintiffs be deposedin New York. These

plaintiffs haveclaimsthat couldpotentiallydwarfthe

claims of the non-TIED plaintiffs, and they would be

requiredto appearin New York for medicalexamina

tions in any event.And, while the costsof travel may

not be insignificant, plaintiffs’ counselare permitted

to advance theexpensesof litigation to their clients,

provided the plaintiffs remain ultimately liable for

suchcosts.New York Codeof ProfessionalRespon

sibility DR 5-103. The applicationof the TIED plain-

tiffs is thereforedenied. The defendantsshall, how-

ever, coordinate the depositionsof these plaintiffs

with the independent medicalexaminationsso that

theplaintiffs need travelto NewYork only onceprior

to trial.

FN3 . These plaintiffs are Kevin Pirnie,

EugeneSokol, Tanimy Sokol, Mary Scott,

David Scott, Patrick Curran, Cynthia Haase

(a/kla Cynthia Gunderson),and Christopher

Nguti Ndakwe.

Interrogatories

[6] The defendantsserveda single set of inter-

rogatoriesconsistingof 1 69 separatequestions.(De

fendants’ (Other Than RichardKam Wilson a/k/a

RichardKarn andPatrickRettew)First “Master” Set

of Interrogatoriesto Plaintiff ThomasZito and Each

ofthePlaintiffs WhoseNameandAddressAppearon

Schedule Oneto the SecondAmended Complaint,

attachedas Exh. L to MeléndezAff.). The plaintiffs

respondedwith a single set of answers,objecting to

certain interrogatories,providing someanswers,and

directing the defendantsto information provided in

the plaintiffs’ initial disclosure pursuant to Rule

26(a)(1). (Plaintiffs’ Responseto Defendants’First

Set of Interrogatories, attachedas Exh. M to Melé

ndezAff.). The defendantsthen complained thatthe

responseswere inadequatebecause, amongother

things, they failed to provide the requestedinforma

tion with respect to each individual plaintiff. The

defendantslater expresseda willingness to accept

generalanswersto certain interrogatoriesso long as

the answerswere submitted-andverified or swornto-
by every plaintiff, and so long as eachplaintiff pro-
vided specific answersto interrogatorieshavingto do
with individualized issues.4(MeléndezAff., Exh.
N). Theplaintiffs would notagree, andtheynote that
if each individual plaintiffs responsewere equal in
lengthto the collective responsealreadysubmitted,a
total of morethan 13,000*399pageswould be gener
ated.(Klotz Decl.,¶ 41).

FN4. The defendantsidentified Interrogato
ries Nos. 1, 3-13, 23-47, 49-51, 53-65, 67-

69, 71-95, 106-113,and 118-120 as requir

ing individualizedspecificresponses.

At the outset,I am doubtful that the defendants’
discoverydemandcomplies withthe limitation on the
number of interrogatoriesimposed by the Federal
Rules. Pursuantto Rule 33(a), absent stipulationor
permissionof the court, “any party may serveupon
anyotherparty written interrogatories, notexceeding
25 in numberincluding all discrete subparts[.]”One
courthasreadthe term“parties” literally, finding that
three defendantswere eachentitledto serve25 inter-
rogatorieson the plaintiff, for a total of 75 questions.
SeeSt. PaulFire andMarine InsuranceCo. v. Birch,

StewartKolasch & Birch, LLP, 217 F.R.D. 288, 289
(D.Mass.2003).On this reading of the rule, the de
fendants’ interrogatorieswere proper, since eleven
defendantsjoined in their submission.By the same
reasoning,the plaintiffs would be entitled to pro-
poundmorethan5,000interrogatories.

A more sensibleapproachis advocatedin one of
the leadingcivil proceduretreatises:

The limitation on numberof depositions. . . speaks
in terms of “sides” rather than parties. Becauseit
frequentlyhappens thata numberof partieson the
sameside arerepresentedby a single attorneyand
in thatsenseact inunison,this conceptmight be at-
tractive in the interrogatorysetting as well. In in-
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stancesof legally related partiessuch as a parent

corporationand its subsidiary, this could be par-

ticularly attractive.But the basic problem is more

widespread.Consider, for example,a situation in

which ten peopleinjured in a bus crashsuethe bus

companyin a single suitrepresentedby the same

lawyer. Shouldtheybe consideredonepartyor ten

for purposesof the interrogatorylimitation? The

best result would seemto be to recognizethat in

some instancesnominally separateparties should

be consideredone party for purposesof the 25-

interrogatorylimitation.

CharlesAlan Wright, Arthur R. Miller & Rich-

ard L. Marcus, FederalPractice and Procedure§
2168.1at261(2ded.1994).

I need notdecide, however, whether the plain

languageof Rule 33(a) mustbe strictly appliedin all

circumstances.In this case,evenif the interrogatories

do not exceedthe numberpermittedby rule, they are

abusive. Thedefendantshave,in essence,divided the

issues in thiscaseinto numerous subpartsand then

demanded thateachplaintiff identify witnessesand

documentsrelevantto each separatesubpart.Under

Rule 26(b)(2),“[t]he frequencyor extentof useof the

discovery methodsotherwise permitted ... shall be

limited by the court if it determinesthat: (i) the dis

covery soughtis unreasonablycumulativeor duplica

tive . . . or (iii) the burdenor expenseof the proposed

discovery outweighs its likely benefit[.]” Here the

plaintiffs have disclosedthe namesof potentialwit-

nesses andare in the processof producingrelevant

documents.Requiring themto respondindividually

to the highly detailed interrogatorieswould provide

little additional benefit but would be extremelyex

pensiveandtime-consuming.

The defendantsare, however, entitled to know

when the plaintiffs haveproducedall documentsre

sponsiveto their requests,and I will establisha date

for the plaintiffs to representthat their productionis

complete.Further, to the extent that the defendants

becomeaware during deposition thatany plaintiff
possesses relevantdocuments thatwere not previ
ously disclosed,that plaintiff will appearfor contin
ued deposition after the additional documentsare
produced.

CaseManagement

[7] Finally, the plaintiffs propose proceeding
first with sometwenty bellwethercasesandthencon-
tinuing, one after another,with the following catego
ries of plaintiffs: thosewho seekonly to have their
credit rating cleared,those whoseekmonetarydam-
agesin the natureof restitution,thosewho seekcom
pensatory damages, and those who assert lIED
claims. (Klotz Decl., ¶J78, 95-102).This proposalis
largely incoherent.The plaintiffs have advancedno
basis for the selection of the specific bellwether
cases;they have notarticulated whatissuesmight be
decidedpreclusivelyon the basis of the bellwether
cases;andtheyhavenot explained howproceedingin
stageswill produceefficiencies rather than delay. I
will not, therefore,structurediscoveryalongthe *400

lines suggestedby the plaintiffs. Whether there is
some rational basis for deciding how to group the
cases fortrial is a matterbestdeferreduntil the close
of discovery.

In light of the rulings here and the delay occa
sioned by the unsuccessfulsettlementnegotiations,
the casemanagementplan is modifiedas follows:

1 . By February28, 2006, the plaintiffs shall pro-
duceall documentsrequiredto be disclosedpursuant
to Rule 26(a)(1) or responsiveto any outstanding
discoveryrequestsand shall certify the completeness
oftheproduction.

2. By March 3, 2006, counselshall agreeon a
schedulefor depositionsof all parties,failing which
they shall presentany disputesto the Court for reso
lution.
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3 . All fact discoveryshall be completedby June

30, 2006.

4. The plaintiffs shall submit any expertreports

and relatedexpert disclosureby July 3 1, 2006, and

the depositionsof the plaintiffs’ expertsshall be corn-

pletedby August3 1 , 2006.

5. The defendantsshall submitanyexpertreports

andrelated expertdisclosureby September29, 2006,

andthe depositionsof the defendants’expertsshallbe

completedby October3 1, 2006.

6. The pretrial ordershall be submittedby No-

vernber 30, 2006, unless any dispositive motion is

filed by that date. If such a motion is filed, the pre

trial ordershall be due thirty daysafter the motion is

decided.

Conclusion

For the reasonsdiscussed,the plaintiffs’ motion

for a protective order is grantedto the extent that

depositionsof the non-TIED plaintiffs shall be con-

ductedtelephonicallyor by videoconference,and the

plaintiffs neednot respondfurther to the defendants’

interrogatories.However, all TIED plaintiffs shall

appearfor deposition in New York, and theCourt

will not designatebellwethercasesor structuredis

covery in stages. The case managementorder is

amendedas setforth above.

SO ORDERED.

S.D.N.Y.,2006.

Zito v. LeasecornrnCorp.

233 F.R.D. 395, 63 Fed.R.Serv.3d1261

END OF DOCUMENT
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H

United StatesDistrict Court,

ED. Pennsylvania.

JuliaM. BYWATERS

v.

Lloyd K. BYWATERS.

Civ. A. No. 86—6973.

Nov. 28, 1988.

Plaintiff movedto haveexpertwitness more than

500 miles away deposedover telephone,and to have

telephonicdepositionvideotaped.The District Court,

Gawthrop,III, J., held that witnesscould bedeposed

by telephoneand“handed”documentsby counselvia

“fax” machine,but depositionwould not be video-

taped in light of concern thatjury would see, and

counsel would miss, facial expressionsof witness

thatmight otherwiseleadto follow-up questioning.

Motion grantedin partanddeniedin part.

West Headnotes

FederalCivil Procedure170A €1381

170AFederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others

PendingAction

Cases

17OAX(C)3 Examinationin General

17OAk1381 k. In General.Most Cited

Expert witnessmore than 500 miles away could

be deposedby telephoneand “handed” documents

from counsel via “fax” machine, but deposition

would not bevideotapedin light of concernthatjury

would see,but counselwould miss, facial expressions

of witness that might otherwise leadto follow-up

questioning. Fed.RulesCiv.Proc.Rule 30(b)(7), 28

U.S.C.A.

*176 EstherL. Hornik, Bala Cynwyd, Pa., for plain-

tiff.

Lloyd Keith Bywaters,Phillipsburg, N.J.,in pro per.

BruceA. Thomas,GeorgeA. Heitczman,Bethlehem,

Pa.,for defendants.

MEMORANDUM

GAWTHROP,III, District Judge.

Before me is a motion to haveplaintiffs expert

witness, her treating psychiatrist,ThomasE. Lauer,

M.D., deposedover the telephone.The doctorsoffice

is locatedin North Carolina,over five hundredmiles

from this courthouse,andcounselasksthat therebe a
video camerarunning, photographingthe doctor in

North Carolinawhile he is being queriedby lawyers

at the Pennsylvaniaend of long-distancetelephone
lines. The reasonfor the requestis that the doctor is

deemedan essentialwitness, and both the plaintiff

and the defendant are sufficiently penurious that

plaintiff would not only havedifficulty musteringthe

$10,000.00which Dr. Lauer chargesfor out-of-state

testimony,so also would the transportationcostsfor

all lawyersto go to North Carolinabeprohibitive.

Defensecounsel has no objection to the tele
phonic deposition,but doesarguethat for a witness

to be videotapedat the other end of the line, while
blind to him, would put him in the difficult position

of perhapsmissing a facial expression,which, were

he in the room watching the witness, would cause
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him to follow up with additional questioning,so that

the video picture the jury would see could be ex

plained by further examination. So also, defense
counselobjects on the ground that he may wish to

hand certain documentsto the witness during the

course of the deposition, as part of his cross-

examination, andarguesthat his client’s due process

rights would beunacceptablyattenuatedwere hede

privedof the ability to do that.

Seeking to resolve this practical dilemma in a
manner least intrusive upon the parties’ respective

purses,yet as consistentaspossible withdueprocess

and in getting the whole of the evidencebefore the

jury which will shortly hearthis cause,I think it ap
propriate, in order to allay defendant’svalid visual-

demeanorconcerns,that the depositionproceed,but

without videotape.Rather, it will simply take place

over the telephone,with stenographictranscriptbeing

madeat either end of the line, with a court reporter

who canhearall the speakers, eitherin personor over

the wire. As for the request,which I deem legitimate,

for counsel to have the ability to hand a witness

documents, defense counselhasa suggestionwhich I

think neatly solvesthe problemwith the wondersof

moderntechnology.The depositionof the physician

shall take placeon a telephonein a room whichalso

has or is immediatelyadjacentto a facsimile or so-

called“fax” machine,and counsel willbe in a room,

or in separaterooms in a conferencecall, which, or

eachof which, shall also have a facsimile machine

immediatelyavailable. Thus,shouldcounselwish to

in effect hand a piece of paperto the witness, they

may do so simply by sendingan electronic facsimile

which shall arrive in the hand of the witnessbeing

deposedvery shortly afterbeing put on the machine.

This seemsreasonablyconsistent withdue process,

as well as with Federal Rule of Civil Procedure

30(b)(7)), which allows depositionsto be taken by

telephoneuponstipulationof counsel,or court order.

See also: Jahrv. JU InternationalCorporation, 109

F.R.D. 429 (M.D.N.C.1986). As Judge Newcomer

noted in Davis v. SedcoForex Civ.A. No. 86—2311

(E.D.Pa.1986) [1986 WL 13301], “[t]he Rules of
Civil Procedurefavor the use of our technological
benefits in order to promote flexibility, simplify the
pretrial and trial procedureand reduceexpensesto
parties.”*177 In Moncriefv. Fecken—KipfelAmer

ica, Inc., No. 88—4930,slip op. at 5 (E.D.Pa.June22,
1988) [1988 WL 68088], I observedthat “[c]ourts

shouldwelcome newtechnologieshelpful in present-
ing a clearpictureof the truth.” This caseis onemore
step inthat worthydirection.

An appropriateorderfollows.

ORDER

AND NOW, this 23rd dayofNovember,1989, it
is directed that a telephonic, aural, deposition of
ThomasE. Lauer, M.D., augmentedby the presence
of facsimile or “fax” machines,as more fully de
scribedin the accompanyingmemorandum,shall be
permittedto takeplace.

E.D.Pa.,1988.

Bywatersv. Bywaters
123 F.R.D. 175

END OF DOCUMENT
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United StatesDistrict Court,

W.D. Michigan.

REHAU, INC., a Delawarecorporation,Plaintiff and

Counter—Defendant,

V.

COLORTECH,iNC., a Michigancorporation;

PauletteLeist, a Michiganresident;DawnJohns,a

Michiganresident; andHansLill, a WestVirginia

resident,DefendantsandCounter—Claimants.

No. 5:90:CV:57.

Jan.7, 1993.

Corporationthat was plaintiff in civil actionap

pealedfrom orderof United StatesMagistrateJudge

Rowland granting defendants motion to compel

depositionsof several parties.The District Court,

Enslen, J., held that: (1) corporation’s former em-

ployee could be compelledto submit to deposition

without subpoena,as officer, director, or managing

agent; (2) Rules of Civil Proceduredo not require

that telephonicdepositionmay only be taken upon

showing of necessity, financial inability, or other

hardship;and (3) telephonicdepositionof two corpo

rate officers who resided in Europe would be al

lowed.

Orderedaccordingly.

WestHeadnotes

iii FederalCivil Procedure170A€1353.1

170A FederalCivil Procedure

17OAX DepositionsandDiscoVery

17OAX(C) Depositionsof Partiesand Others

PendingAction

1 7OAX(C)2 Proceedings

17OAk1353Subpoena

i7OAk1353.1 k. In general. Most

Cited Cases

(Formerly 1 7OAkl 353)

Defendantin action broughtby corporationwas

entitled to compeldepositionof corporation’sformer

employeewithout subpoena;former employeewas

now director of purchasingfor corporation’sparent

company,his father was presidentof both corpora-

tion and parent,andformeremployeewasmemberof
corporation’s managementcommittee, so that he
could be consideredofficer, director, or managing
agentof corporation.

[2] FederalCivil Procedure170A€‘1381

170AFederalCivil Procedure

17OAX DepositionsandDiscovery

I 7OAX(C) Depositionsof Partiesand Others
PendingAction

17OAX(C)3 Examinationin General

1 7OAkl 38 1 k. In general.Most Cited
Cases

Telephonicdepositionof two of plaintiffs corpo

rate officers who resided in Europe would be al

lowed; defendantsdid not showthatuseof telephonic

depositions wouldbe inaccurateor untrustworthy,or
that defendantswould be prejudiced in any way.
Fed.RulesCiv.Proc.Rules26(b)(1), (c), 30(b)(7), 28
U.S.C.A.

13] FederalCivil Procedure170A€‘1381

170AFederalCivil Procedure

17OAX DepositionsandDiscovery
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17OAX(C) Depositionsof Partiesand Others

PendingAction

I7OAX(C)3 Examinationin General

l7OAkl 38 1 k. In general.Most Cited

Cases

Rulesof Civil Proceduredo not requirethat tele

phonic deposition mayonly be takenupon showing

of necessity, financial inability, or other hardship.

Fed.RulesCiv.Proc.Rules26(b)(l), (c), 30(b)(7), 28

U.S.C.A.

*444 Webb A. Smith, Scott A. Storey,Foster,Swift,

Collins & Smith, PC, Lansing,MI, RandallS. Schau,

Scott Graham, Gemrich, Moser, Bowser, Fette &

Lohrmann,Kalamazoo,MI, for plaintiff.

*445 Alan H. Silverman,BarbaraH. Donnelly,James

Robard, AlanH. Silverman, P.C., Kalamazoo,MI,

for defendants.

OPINION

ENSLEN,District Judge.

This discoverydisputeis beforethe Courtpursu

ant to plaintiffs appealof a portion of an Order is-

sued by Magistrate Judge Rowland.On November

1 6, 1 992, MagistrateJudgeRowlandissuedan Opin

ion and Ordergrantingdefendants’motion to compel

the depositionsof several parties.Plaintiff now ob

jects to the order as applied to Helmut and Jobst

Wagner,who arecitizensof Germanyand Sweden.

[1] Defendants’ motion to compel depositions

was part of its ongoing efforts to discoverplaintiffs

corporatemeeting minutes.1In its motion, defen

dantsarguedthat hadplaintiff properlyrespondedto

prior discovery requests,depositions taken earlier

could havecoveredissuesraisedby the notes.Magis

trate JudgeRowland agreed thatthe notes werere

sponsiveto plaintiffs February 19, 1991 discovery

requests,and that plaintiffs failure to produce the

notesat that time preventeddefendantsfrom inquir

ing about themin depositionsof Rehauemployees
taken in Novemberand December,1 991 . Therefore,
Magistrate Judge Rowland concluded, plaintiff
should bear the expenseof providing for the atten
danceof Helmut and JobstWagnerat depositionsin
Kalamazoo,Michigan. In addition, MagistrateJudge
Rowland concluded thatbecausethey are officers
subject to control of the plaintiff corporation, this
Court has theauthority to compel the depositionof
Helmut and JobstWagner, andsubpoenasneednot
be issued.See, 8 Wright & Miller, FederalPractice
andProcedure,§ 2107 (1970).

FN1. Magistrate JudgeRowland reviewed
the CorporateMeeting Minutes, concluded
that they were not protectedby the attor
ney/clientprivilege asplaintiff asserted,and
orderedplaintiff to producethem for defen
dants.

Plaintiff objectsto MagistrateRowland’sgrantof
an order to compel the depositionof the Wagners,
and in the alternative,arguesthat the Wagnersshould
not be required to travel to Michigan, and instead
shouldbe deposedtelephonically.

Should the Court Compel the Depositionsof the
Wagners?

A judge may reconsiderany pretrial matter a
magistratejudgerules on whenthe magistrate’sorder
is clearly erroneous orcontraryto law. 28 U.S.C. §
636(b)(1)(A). I do not find that Magistrate Judge
Rowland’s order compelling the deposition of the
Wagnersmeets this standardof error. I agree that
defendantswere placed at an unfair disadvantage
when they were requiredto take the depositionsof
Rehau personnelwithout being affordedthe opportu
nity to reviewthe minutesof corporatemeetings.

Plaintiff first arguesthat the Court cannotcom
pel the depositionof JobstWagnerbecausehe is no
longer employedby plaintiff. Jobst Wagnerleft the
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employof Rehauin Octoberof 1990. However,he is

currently the Director of Purchasingfor plaintiff Re-

hau’s Europeanbasedparentcompany.Jobst’sfather,

Helmut, is Presidentof plaintiff Rehauand its Euro-

pean parent companyas well. In addition, he was a

memberof plaintiff RehausManagementCommittee

while he was locatedin the United States.Upon re

view, I believe thatMagistrateJudgeRowland’s con-

clusionthat JobstWagnermaybe consideredan offi

cer, director, or managing agent of plaintiff, and

thereforehis deposition maybe compelledwithout

subpoena,is not clearlyerroneousor contraryto law.

Secondly,plaintiff claims that the order to com

pel the depositionof Helmut Wagnerwas in error

becausehe did not attendthe ManagementCommit-

tee Meetings.The Order statesthat the scopeof the

depositions“shall be limited to inquires regarding

each deponentsinvolvement in Plaintiffs corporate

meetingswhich were conductedfrom January,1989

through January 1992.” Therefore,plaintiff argues,

he will have nothing to contributeto defendants’in-

quiry. Defendantsargue that Helmut Wagner was

copied with eachminute in *446 question, andthat

some meeting minutes includereferencesto him.

Defendantshave a right to inquire about Helmut

Wagner’s“involvement in Plaintiffs corporatemeet-

ings”, and it is conceivablethat such involvement

need not includepresenceat the meetings.Therefore,

I will denyplaintiffs appealon this point aswell.

Shouldthe WagnersbeDeposedby Telephone?

[2] MagistrateJudge Rowland’s Order requires

that Jobst and Helmut Wagner be brought from

Europe to Kalamazoo, Michigan at plaintiffs ex

pense,so that defendantsmay ask them about their

involvement in approximatelythree yearsof Man-

agementCommitteeMeetings.Plaintiff requeststhat

this Courtmodify the Orderso that the Wagnersmay

be deposedby telephonepursuantto Fed.R.Civ.P.

30(b)(7),26(b) and26(c). Rule 30(b)(7)providesthat

the court may, upon motion, order that a deposition

be takenby telephone.In relevantpart, Rule 26 pro-

videsas follows:

[ (b)(1) I the frequencyor extentof useof the dis
coverymethods... shallbe limited by the courtof it
detenninesthat ... the discoveryis unduly burden-
someor expensive,taking into accountthe needsof
the case,the amountin controversy,limitations on
the parties’ resources,and the importanceof the is-

suesat stakein the litigation.

[ (c) ] the court ... may makeany orderwhich jus
tice requiresto protect a party or personfrom ...

undueburdenor expense, includingoneor moreof
the following: ... (2) that the discoverymaybe had
only on specified termsand conditions,including a
designationof the time or place; (3) that the dis
coverymay be had onlyby a methodof discovery
other than that selectedby the party seekingdis
covery.

Few courts have addressedthe correct applica
tion of Rule 30(b)(7). The test advancedby one dis
trict court is that when a “real potentialfor prejudice
can be shown . . . the court must balancethe likeli

hood, natureand extentof suchprejudiceagainstthe
issues involved in the litigation and the inconven
ience and cost of using alternative,more traditional
methods of discovery.” Mercado v. Transoceanic
Cable Ship Co., Inc., 1989 WL 83596, U.S.Dist.
LEXIS 8484 (E.D.Penn.1989) (denying motion to
take depositionsby telephonebecausediscussionof
diagramsand photographswere an integral part of
the inquiry). In a slightly different context, the D.C.
Circuit Court of Appealshasconcluded thatthe only
reasonto deny a party’s motion underRule 30(b)(4)
to take depositionby other than stenographicmeans

is if the requestedmethodwould not reasonablyen-
sure accuracyand trustworthinessequivalentto ste
nography,or if the opposingparty’s interestswill be
prejudiced.Colonial Times v. Gasch, 509 F.2d 517
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(D.C.Cir.1975).

[3] I disagreewith the approachof the district
court for the SouthernDistrict of New York, which
concludedthat absentextremehardship,the plaintiff
shouldbe requiredto appearfor depositionin his or
her chosen forum. Clem v. Allied Van Lines Int’l
Corp., 102 F.R.D. 938 (S.D.N.Y.1984). Instead, I
think that the rationaleof Jahrv. JUInt’l Corp., 109
F.R.D. 429 (M.D.N.C.1986)is correct:

Nothing in the languageof Rule 30(b)(7) requires
that a telephonic depositionmay only be taken
upona showingof necessity,financial inability, or
otherhardship....by looking to a concomitant1980
amendmentto Rule 30, one discernsa purposeto
encouragethe courts to be more amenableto em-
ploying non-traditional methods for conducting
depositions. . . in orderto reducethe costof federal
litigation.

******

untrustworthy,andtheydo not arguethat theywill be
prejudiced in any way. Defendantsonly state that
they anticipatethat eachdepositionwill last one full
dayat the least.

There is no reasonwhy a full day’s deposition
cannotbe conductedby a conferencecall, and there
is no indication that the integrity of the discovery
processwill be compromisedin anywayby doing so.
The litigants in this actionhavemanagedto file 367
documents withthis Court to date—surely,the ex
pensesto eachside mustbe astronomical.I seeposi
tively no reasonto add thecostof two trans-Atlantic
flights andhotel accommodationsto the tab whenthe
same task can be accomplishedwith two simple
phonecalls. Therefore,plaintiffs motionon thispoint
will begranted.

W.D.Mich.,1993.
Rehau,Inc. v. Colortech,Inc.
145 F.R.D. 444, 25 Fed.R.Serv.3d484

END OF DOCUMENT

Becauseof the history and similar purposeof sub-
sections(b)(4) and(b)(7), the Court concludesthat

leave to take telephonicdepositions shouldbe lib

erally grantedin appropriatecases.. . . Thus, upon
giving a legitimate reasonfor taking a deposition
telephonically, the movant neednot further show

an extraordinaryneed for the deposition. Rather,

the burdenis on the opposingparty to *447 estab
lish why the depositionshould not be conducted

telephonically.

109 F.R.D. 429, 430—31. TheJahrcourt’s inter-
pretationof Rule 30(b)(7) is consistentwith Rule 1,
which statesthat the Rules of Civil Procedureshall

be “construedto securethejust, speedy,andinexpen
sive determinationof everyaction.” Fed.R.Civ.P.I.

Defendantsmake no claim that the use of tele
phonic depositionsin this case will be inaccurateor
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H
Only theWestlawcitationis currentlyavailable.

United StatesDistrict Court,ND. California,

SanFranciscoDivision.

GaryGEE,Roxanne Mazarakis,JodySoto,Plaintiffs,

v.

SUNTRUSTMORTGAGE, iNC., Defendant.

No. 1O—cv—01509RS (NC).

Nov. 15, 2011.

MatthewC. Helland,Nichols Kaster,LLP, SanFran-

cisco, CA, JustinSwartz,RachelM. Bien, Outten&

GoldenLLP, NewYork, NY, for Plaintiffs.

Martha S. Doty, Alston & Bird LLP, Los Angeles,

CA, Glenn Garrison Patton, Robert Steve Ensor,

Alston & Bird LLP, Atlanta, GA, for Defendant.

ORDERDENYING MOTION TO COMPEL

NATFTANAEL M. COUSiNS,United StatesMagis

trateJudge.
*1 Suntrustmoves to compel the three named

plaintiffs andtwenty-five opt-in plaintiffs who live in

twenty-five different cities acrossthe country to ap

pearfor depositionsin SanFranciscoor in threeother

cities of its choice.FNI Suntrustarguesthat the depo

nentsare requiredto appearin SanFrancisco,which

is where this Fair Labor StandardsAct (“FLSA”)

putativeclassactionwas filed, becausethey havenot

establishedgoodcausefor appearing elsewhere.As a

compromise,Suntrustoffers to take the depositions

either in San Francisco or in three other cities it

claims would be more convenientto the deponents.

Plaintiffs opposethe motion, arguingthat travelingto

any of the cities selectedby Suntrustwould be finan

cially burdensomefor them, and that requiring them

to do so despitethis burdenwould contradictthe pur

poseofjoining a collective actionbroughtunderthe
FLSA. Basedon the paperssubmittedby the parties,

the Court finds that the motion is appropriatefor de
terminationwithout oral argument.SeeCivil L.R. 7—
1(b). Becausethe fmancial concernsexpressedby
Plaintiffs constitutegood causefor excusingthe de
ponentsfrom traveling to the citiesselectedby Sun-
trust for the depositions,Suntrust’smotion is denied.

FN1. The threenamedplaintiffs are Gary

Gee, Roxanne Mazarakis, and Jodi Soto.
The twenty-five Opt—In plaintiffs are
Marilyn Keith, Ellen Hancock,Emily Braun,
BeLinda Goble, Carol Johnson, Bruce

Cohen, Kimberly Keppley, PamelaRodri
guez, CaroleSienko, Diane Daniel, Karla
Reich, RonaldWoods, ElizabethGonzalez—
Kosel, Miriam McCallister, BrendaTanner,
Jane Thomas, Marilou Pearson, Michele
Belk, Leslie Rose—Ryan,Kimberly Webster,
Brenda Bruton—Bowman, Wendy Corbin,
Michelle Littell, Kelly Doff, and Julie
Lanham.EnsorDeci., Ex. B.

I. BACKGROUND

Plaintiffs allege that Suntrust failedto pay them
overtime wagesin violation of the FLSA, the Cali
fornia Labor Code,and California’s Unfair Competi
tion Law. Dkt. No. 19. On February 1 8, 201 1, the
District Court grantedPlaintiffs motion for condi
tional classcertification for the purposeof providing

noticeto potentialopt-in classmembers.Dkt. No. 54.

A total of 1 1 7 currentandformer Suntrustemployees
optedinto the collectiveaction.

On August 19, 2011 , Suntrustnoticedthe depo
sitions of threenamedplaintiffs and twenty-five opt-
in plaintiffs for the week of October3, 201 1 in San
Francisco,California. Ensor Decl., Ex. B. Suntrust

claims to have chosenSanFranciscoas the location
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of the depositionsbecausethat is where the action

was filed. Dkt. No. 1 15 at 2. WhenPlaintiffs’ counsel

objectedto the location of the depositionsas incon

venient to the proposeddeponents,as they live in

twenty-five differentcities, Suntrustoffered to take

the depositionsin four cities: SanFrancisco,Califor

nia; Orlando,Florida; Charlotte,North Carolina; and

Richmond, Virginia. Id. at 3; Ensor Deci, Ex. C.

Plaintiffs rejectedthe offer and statedthat if Suntrust

could notconductthe depositionsin the fourteencit

ies they considerto be the most convenientto the

deponents,then it must conduct themvia teleconfer

ence. Ensor Decl, Ex. C. Becausethe parties were

unableto reachan agreementas to the locationof the

depositions, Suntrust filedthis motion.

II. STANDARD OF REVIEW

The location of a depositionis initially selected

by the party noticing the deposition. Fed.R.Civ.P.

30(b)(1). In the eventof a disputebetweenthe parties

as to the location of a deposition,the court may pre

scribethe time, place,andtermsof the deposition“to

protect a party or person from annoyance,embar

rassment,oppression, orundueburdenor expense.”

Fed.R.Civ.P.26(c)(1).

III. DISCUSSION
*2 Suntrustmovesto compelthreenamedplain-

tiffs and twenty-five opt-in plaintiffs to appearfor

depositions in San Francisco, which is the forum

where the action was filed. Dkt. No. 1 15. Altema

tively, Suntrust requeststhat each deposition take

place in one of the following four cities: SanFran-

cisco, California; Orlando, Florida; Charlotte,North

Carolina; and Richmond,Virginia. Id. at 7. Suntrust

opposesconductingthe depositionsvia telephoneor

videoconference,as doing so would depriveit of “its

right to cross-examinethe Plaintiffs face-to-face”and

to “observetheir demeanors.”Id. at 3.

Suntrustarguesthat the namedPlaintiffs in any

action are requiredto appearfor depositionsin the

forum in which the suit was filed unlessthey show

good causefor appearingelsewhere.Id. at 4—5. Sun-
trust further argues that opt-in plaintiffs in FLSA
collective actionsalso are required to appear for
depositions inthe forum where the action was filed
becausethey were awareof that location when they
voluntarily joined the suit, and that the purposeof
FLSA collective actions does not excusedeponents
from this obligation.Id. at 5—6; Dkt. No. 124 at 3.

Plaintiffs opposethe motion, arguingthatrequir
ing the deponentsto travel to the cities selectedby
Suntrustfor their depositionswould be unduly bur
densomeand expensivefor them, which contradicts
the purpose of joining a collective action brought
under the FLSA. Dkt. No. 121 at 1. Plaintiffs note
that becausethe purposeof collective actionsunder
the FLSA is to lower the costs foreachplaintiff 5ev-
eral courts aroundthe countryhaveruled that opt-in
plaintiffs in FLSA collective actionsare not required
to appearfor depositionsin the forum wherethe ac
tion was filed when doing so would be financially
burdensomefor them. Dkt. No. 121 at 5—7. Plaintiffs
therefore requestthat the depositionstake placein
fourteencities of their choice, which they argue are
moreconvenientto the deponents.2Id at 3.

FN2. The cities are Phoenix,Arizona; Fol
som, California; SanDiego, California; San
Francisco,California; DaytonaBeach,Flor
ida; Orlando,Florida; Tampa,Florida; Char-
lotte, North Carolina; Raleigh,North Caro
lina; Nashville, Tennessee;Austin, Texas;
Dallas, Texas; Alexandria, Virginia; and
Richmond,Virginia. HellandDecl., Ex. 6.

Suntrust respondsthat the authority cited by
Plaintiffs is distinguishable fromthis case and is
thereforeinapposite.Dkt. No. 124 at 3—5. It argues
that when courts have excusedplaintiffs in FLSA
collective actionsfrom appearingfor depositionsin
the forum wherethe actionwas filed, they did so be-
cause oneof the partiesrefusedto compromiseor the
issuesto be coveredin the depositionswere simple
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and did not require conducting the depositions in

person,which is not the casehere. Dkt. No.124 at 4—

5.

The Courtagreeswith Plaintiffs. Oneof the chief

advantagesof opting into a collective action, suchas

the onebroughtby Plaintiffs, is that it “lower[s] mdi-

vidual coststo vindicate rightsby the pooling of re

sources.”Hoffmann—La RocheInc. v. Sperling, 493

U.S. 165, 179, 110 S.Ct. 482, 107 L.Ed.2d 480

(1989). Here, this advantagewould be significantly

reducedor eveneliminatedif the proposeddeponents

are required to travel hundredsof miles for their

depositions.See, e.g., Bransfield v. SourceBroad-

band Services, LLC 255 F.R.D. 447, 450

(W.D.Tenn.2008) (rejectingdefendants’ argument

that opt-in plaintiffs in FLSA collective action must

be required to appearfor depositionsin the forum

whereactionwas filed becausedoing so “would can-

cel much of the benefit gainedby joining in the col

lective action” andbecause“the forum was chosen

for [the opt-in plaintiffs]”). The Court is not per-

suadedby Suntrust’s interpretationof the case law

cited by Plaintiffs, but evenwhentaking its interpre

tation at face value, this case meetsthe criteria for

excusingthe deponentsfrom appearingin the cities

selectedby Suntrust,as Suntrusthasmadeno show-

ing thatthe issuesto be coveredin the depositionsare

sufficiently complexto requirein-persondepositions.

*3 Likewise, Suntrust’sargumentthat conducting

the depositionsvia videoconferencewould be detri

mental to its ability to questionand observethe de

ponents is unconvincing. Parties routinely conduct

depositionsvia videoconference,and courts encour

age the same, becausedoing so minimizes travel

costs and “permits the jury to make credibility

evaluationsnot availablewhena transcriptis read by

another.”Fanelli v. CentenaryCollege, 2 1 1 F.R.D.

268, 270 (D.N.J.2002) (citations omitted); see also

Guillen V. BankofAmerica Corp., No. l0—cv—05825,

2011 WL 3939690,at ‘1 (N.D.Cal. August31, 2011)

(“A desire to savemoneyconstitutesgood causeto

deposeout-of-state witnessesvia telephoneor remote
means”).Accordingly, Suntrust’smotionis denied.

Iv. CONCLUSION

Suntrust’smotion to compel three namedplain-

tiffs and twenty-five opt-in plaintiffs to appearfor
depositionsin SanFranciscoor in threeothercities of
its choice is DENIED. Suntrust may conduct in-
persondepositionsof the namedplaintiffs and opt-in
plaintiffs in the fourteencities proposedby Plaintiffs,
or it may conductthe depositionsvia videoconfer
ence, at a date andtime that is convenientto both
parties.

IT IS SO ORDERED.

N.D.Cal.,2011.

Geev. SuntrustMortg., Inc.

Not Reported in F.Supp.2d, 2011 WL 5597124

(N.D.Cal.)

END OF DOCUMENT
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United StatesDistrict Court,

M.D. North Carolina

GreensboroDivision.

ConstanceAnn JAHR, Plaintiff

v.

IU INTERNATIONAL CORPORATIONandCCX

Nationwide,Inc., jointly andseverally,doingbusi

nessasCoastTo CoastExpress,Defendants.

Civ. A. No. C—85—972—G.

March3, 1986.

StipulationofProceduresMarch25, 1986.

Plaintiff moved to take a telephonicdeposition

of an out-of-statewitness.The District Court, Russell

A. Eliason,United StatesMagistrate,held thatplain-

tiff wasentitledto taketelephonicdeposition.

Motion granted.

WestHeadnotes

tions shouldbe construedin pan materiawith proce

dural rule [Fed.Rules Civ.Proc.Rule 30(b)(4), 28
U.S.C.A.] encouraginguse of experimentationin
taking depositions whichare recordedby other than

stenographicmeans;both havejoint purposeof re

ducing costof federal litigationby providing altema

tives to traditionalstenographicdepositions.

[2] FederalCivil Procedure170A€‘1359

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
PendingAction

1 7OAX(C)2 Proceedings

17OAk1355ProtectiveOrders

17OAk1359 k. Time and place of,

andprocedurefor, taking. Most Cited Cases

Leave to take telephonicdepositionshould be
liberally granted in appropriate cases. Fed.Rules
Civ.Proc.Rule 30(b)(7),28 U.S.C.A.

131 FederalCivil Procedure170A€1359

Ill FederalCivil Procedure170A€‘1359

I 70A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others

PendingAction

17OAX(C)2 Proceedings

17OAk1355ProtectiveOrders

17OAk1359 k. Time and place of,

andprocedurefor, taking. Most CitedCases

Procedural rule [Fed.Rules Civ.Proc.Rule

30(b)(7), 28 U.S.C.A.] governingtelephonicdeposi

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
PendingAction

I 7OAX(C)2 Proceedings

17OAk1355ProtectiveOrders

l70Ak1359 k. Time and place of,
andprocedurefor, taking. Most CitedCases

In ruling on motionsfor telephonicdepositions,a
court may appropriatelyexerciseits discretionwith
caution in order to protect integrity of deposition

processand assurethat no one is truly prejudiced by

employment of the new and relatively untested
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method. Fed.Rules Civ.Proc.Rule 30(b)(7), 28
LJ.S.C.A.

j4j FederalCivil Procedure170A€‘1359

1 70A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others

Pending Action

17OAX(C)2 Proceedings

17OAk1355ProtectiveOrders

17OAk1359 k. Time and place of,

andprocedurefor, taking. Most CitedCases

Upon giving legitimatereasonfor taking deposi
tion telephonically, movant neednot further show
extraordinaryneed for deposition; rather, burden is
on opposingpartyto establishwhy depositionshould

not be conducted telephonically. Fed.Rules

Civ.Proc.Rule30(b)(7),28 U.S.C.A.

15] FederalCivil Procedure170A€‘1359

170A FederalCivil Procedure

I7OAX DepositionsandDiscovery
17OAX(C) Depositionsof Partiesand Others

PendingAction

1 7OAX(C)2 Proceedings

I 7OAkl 355 Protective Orders
17OAkl359 k. Time and place of,

andprocedurefor, taking. Most Cited Cases

In civil cases,betterrule is that requestfor tele

phonic depositionshouldnot be deniedon merecon-

clusory statementthat it deniesopportunity for face-

to-face confrontation. Fed.Rules Civ.Proc.Rule

30(b)(7),28 U.S.C.A.

[6] FederalCivil Procedure170A€1359

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
PendingAction

I 7OAX(C)2 Proceedings

1 7OAkl 355 ProtectiveOrders

17OAk1359 k. Time and place of,
andprocedurefor, taking. Most CitedCases

Partyopposingtelephonic depositionmust come
forward with particularizedshowing as to why tele
phonic deposition would prejudice it. Fed.Rules
Civ.Proc.Rule30(b)(7),28 U.S.C.A.

[7] FederalCivil Procedure170A€‘1359

170A FederalCivil Procedure

17OAX DepositionsandDiscovery
17OAX(C) Depositionsof Partiesand Others

PendingAction

1 7OAX(C)2 Proceedings

I 7OAkl 355 ProtectiveOrders
17OAk1359 k. Time and placeof

andprocedurefor, taking. Most Cited Cases

Plaintiff, who assertedfinancial hardshipin tray-
eling to California to deposewitness,was entitled to
take a telephonedepositionnotwithstandingfact that
defendantwould not be permitted face-to-facecon-
frontation with witness. Fed.Rules Civ.Proc.Rule
30(b)(7),28 U.S.C.A.

*430 David B. Puryear, Jr., Greensboro,NC., for
plaintiff.

W.T. Cranfill, Jr., JohnC. Miller, Blakeney,Alexan
der& Machen,Charlotte,NC., for defendants.

MEMORANDUM ORDER

RUSSELLA. ELIASON, United StatesMagistrate.
Plaintiff moves pursuant to Rule 30(b)(7),

Fed.R.Civ.P.,to take the telephonic deposition of
William Scott, a residentof the State of California.
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She statesthat this witness has knowledgeof facts

centralto the issuesin this action,andthathe washer

supervisorat the time both of them were employed

by defendants.Plaintiff allegesthat dueto her lack of

financial means,she needsto deposethe witnessby

telephone.

Defendants opposethe motion. They assert

plaintiff must show extraordinarycircumstancesin

orderto be permittedto take a telephonic deposition.

First, theyarguethat it is imperativeto cross-examine

the witness under conditions which proximate trial

conditionssinceplaintiff intendsto use Scott’s depo

sition as substantiveevidenceat the trial. According

to defendants, thismeansthey must be permittedan

opportunity to observethe witness. Second,defen

dantsstatethat plaintiff fails to showgood causefor

a telephonicdepositionon groundsof financial ne

cessity since plaintiff has not submitteda financial

affidavit. Defendantsrely on three casesas support-

ing their position, citing Clern v. Allied Van Lines

InternationalCorp., 102 F.R.D. 938 (S.D.N.Y.1984);

SouthernSeasShipping Co., Ltd. v. Blue Anchor

Inc., et al., No. 83—3851 (E.D.Pa.April 5, 1985); and

United States v. Ferrera, 746 F.2d 908 (1st

Cir. 1984). Defendantsstatethat the one casepermit-

ting a telephonic deposition pursuant to Rule

30(b)(7), did so without any discussionof the rele

vant issues. SeeCoyne v. Houss, 584 F.Supp. 1105

(E.D.N.Y.1984). The Court disagreeswith defen

dants’ interpretationof Rule 30(b)(7) and finds the

citedcasesto be inapposite.

In 1980, Rule 30(b) was amendedto permit the

taking of telephonicdepositions.The Rule now pro-

vides:

The parties may stipulate in writing or the Court

may upon motion order that a deposition be taken

by telephone.For the purposesof this rule and

Rules28(a),37(a)(1),37(b)(1) and45(d), a deposi

tion takenby telephoneis takenin the district and

at the placewherethe deponentis to answerques

tionspropoundedto him.

Rule 30(b)(7),Fed.R.Civ.P.

Nothing in the languageof Rule 30(b)(7) re
quiresthat a telephonicdepositionmay only be taken
upon a showing of necessity,financial inability, or
other hardship. Nor do the Advisory Committee
Notesgive any reasonto imply suchrestrictionswere
intendedas conditionsfor issuingan orderto conduct
telephonicdepositions.’However,by looking to a
concommitant1980 amendment*431to Rule 30, one
discernsa purposeto encouragethe courtsto be more
amenableto employing non-traditionalmethodsfor
conducting depositions, suchas telephonic deposi
tions, in orderto reducethe costof federallitigation.
In the sameyear that subsection(b)(7) was added,
Rule 30(b)(4) was amendedto further encouragethe
use of and experimentationin taking depositions
which are recorded by other than stenographic
means.Previously, a party had to apply for a court
order. With the 1980 amendment,the parties could
stipulateto a non-stenographicdeposition.The Advi
sory Committee Notes state the purpose for this
amendmentwas to encourageuseof electronicdepo
sitions.

FN1. The Advisory Committee Notesdo not
disclosethe purposefor adding subsection
(b)(7) or supplystandardsfor issuingorders
permitting telephonicdepositions.The Note
simplyprovides:

Depositionsby telephoneare now author-
ized by Rule 29 upon stipulation of the
parties. Theamendmentauthorized that
methodby order of the court. The final
sentenceis added to make it clear that
whena depositionis takenby telephoneit
is taken in the district and at the place
where the witness is to answerthe ques
tions ratherthan that wherethe questions
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arepropounded.

[1] The Court finds Rule 30(b)(7) should becon-

strued in pan materia with subsection(b)(4). Both

have a joint purposeof reducingthe cost of federal

litigation by providing alternatives to traditional

stenographicdepositions. The courtshave not re

quired a showing of extraordinary circumstancesbe-

fore granting Rule 30(b)(4) motions.See 8 Wright,

Miller & Elliot, FederalPracticeand Procedure§
2115 at 176—181 (Supp.1985).FN2 Likewise, no rea

son appearsfor imposing harshor unusualrequire-

mentsbefore permitting telephonic depositions.

FN2. Indeed, in the District of Columbia

Circuit, the court has stated that a trial

courts discretion in ruling on a Rule

30(b)(4) depositionis limited to concernsof

accuracy and trustworthiness. Colonial

Times, Inc. v. Gasch, 509 F.2d 517

(D.C.Cir.1975). While other courts would

not so restricta district court to thoseissues

in deciding whether to permit non-

stenographic depositions,neither have they

imposed standardswhich would discourage

use of non-stenographicdepositions.SeeIn

Re Sessions,672 F.2d 564 (5th Cir.1982);

WestniorelandV. CB5 Inc., 584 F.Supp.

1 206 (D.C.1984)—(fear that videotaped

depositionmay beusedto abusenon-party

witnesssufficient to denyRule 30(b)(4)mo

tion).

[2] [3] [4] Becauseof the history and similar pur

poseof subsections(b)(4) and (b)(7), the Court con-

cludes that leave to take telephonic depositions

shouldbe liberally grantedin appropriatecases. This

constructionaccords withthe purposefor permitting

telephonicdepositions,which necessarilymust have

been to encouragecourts to experiment withnon-

traditional meansof taking depositions. Inruling on

motions for telephonicdepositions,a court may ap

propriatelyexerciseits discretion withcautionin or-

der to protectthe integrity of the depositionprocess
and assurethat no one is truly prejudiced byem-
ploymentof this new andrelativelyuntestedmethod.
However, until experiencedemonstratesotherwise,
no reason nowappearsfor establishinga rule requir
ing the moving party to show necessity.Thus, upon
giving a legitimate reasonfor taking a deposition
telephonically,the movantneed not furthershow an
extraordinaryneed for the deposition. Rather, the
burdenis on the opposing partyto establishwhy the
depositionshould notbe conductedtelephonically.

Defendants’ citation of authority is not to the
contrary. In Clem v. Allied Van Lines International
Corp., supra, the court deniedplaintiffs’ requestto
take his telephonic deposition outside the district
basedon its long standingpolicy of requiring non-
resident plaintiffsto be deposedwithin the district. It
was in this contextthat the court statedthat plaintiff
would be requiredto show extremehardshipin order
to be permitted to have his deposition taken tele
phonically outside the district. The decision, thus,
involves the court’s policy with respectto having
plaintiffs deposedwithin the forum andnot a general
rule covering Rule30(b)(7)depositions.

In SouthernSeasSh4pingCo., Ltd. v. Blue An-
chor Inc., supra,the courtdenieda requestto depose
two non-party witnesses who would authenticate
documentsin order to establisha claim. There, the
court noted that the witnesseswere not parties,but
were Chileannationalsand that a telephonicdeposi
tion outsideof the United States wasnot appropriate.
The Court held that the depositions shouldbe taken
by traditional means in view of Rule 28(b),
Fed.R.Civ.P.,which providesfor the taking of depo
sitions in foreign countriesand in view of 28 U.S.C.

§ 1 78 1 (jroviding for letter rogatories).In Clem, the
deponent*432plaintiff also wanted to be deposed
outside the United States.Thus, in both Clem and
SouthernSeas, the decision denying the telephonic

deposition hadamplejustificationon the groundsthat
the depositionsweresimply not authorizedsincethey
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were to take place outside of the United States.’3
However, thatissue is not before the Court, as the
witness here will be deposedwithin the United
States.

FN3. Thevery termsofRule 30(b)(7)makes

it questionablewhether telephonic deposi
tions are authorizedoutside of the United
States or its territories or insular posses-
sions. The last sentenceof the subsection
provides that for purposesof the Rule, a
telephonicdepositionis taken in the district
and place where thedeponentanswersthe
questions,andcites Rule 28(a),but not Rule
28(b). The omission of Rule 28(b), which
governs depositionsin foreign countries,

was likely intentional in recognitionof the
difficulties, in general,encounteredin con-
ducting foreign depositions.See8 Wright &
Miller, FederalPracticeand Procedure,§
2083 (1 970). In light of the sensitivenature
of foreigndepositions,the draftersmayhave
felt that the time wasnot yet ripe for United

Statescourts to ordertelephonicdepositions
in foreigncountries.

Defendantsurge that the Court deny the tele
phonic depositionon the grounds that they will be
denied face-to-facecontact with the witness. They
cite UnitedStatesv. Ferrera,supra,in supportof this
rationale. However, that case involved a criminal
prosecution.The Court statedit was reluctantto per-
mit anykind of depositionin a criminal casebecause
of the policy favoring live testimonyand, therefore,
was even less sympathetic witha telephonicdeposi
tion which would further isolatethe witnessfrom the
trial process.The court stated thatit would requirea
strongshowingof necessitybeforeauthorizingsucha
procedure.(Also, the deponentwas located outside
the United States.)BecauseFerrerainvolved con-

cernsuniqueto criminal prosecutions,the Court does
not find it authorityfor construingRule 30(b)(7).

[5][6] In civil cases, thebetterrule is that a re
quest for a telephonicdepositionshould notbe de
nied on the mereconclusorystatementthat it denies
the opportunityfor face-to-faceconfrontation.Unlike
criminal cases,depositionsof unavailablewitnesses
are routinely read to the jury. Readinga telephonic
depositionwill be no different thanreadinganyother
deposition.The only changecreatedby a telephonic
depositionis that the attorneyscannot see the wit-
ness.However, telephoneconferencesare becoming
an increasing reality in businessand law. Finally,
lack of face-to-facequestioningis the very essenceof
a telephonic deposition. Acceptanceof defendants’
argument wouldbe tantamountto repealingsubsec
tion (b)(7). Thus, the party opposingthe telephonic
depositionmust come forward with a particularized
showing as to why a telephonic deposition would
prejudiceit. With respectto the instant case,defen
dants complain that a witnessmay be coachedat a
telephonicdeposition.However,aswill be seenlater,
the officer who administersthe oath to the witness
will likely be presentto reportsuchconduct.And, in
any event, the Court finds that unverified concernto
be insubstantial.4

FN4. If defendantstruly had a concernre
gardingthe coachingof the witness,it would
seem that they would have requestedper-
mission to fly to California to confront the
witness while plaintiff took the witness’
depositionover the telephonein North Caro
lina. That procedurewould eliminate all of
defendantsconcernsand still accommodate
plaintiffs desiresas well. However,neither
partyhasraisedthis issueandthe Courtdoes
not expressanyopinionon thepermissibility
of sucha procedure.

[7] The Court concludesthat defendantshave
failed to meettheir burdenof showingthe Court that
a telephonicdepositionwould not be appropriatein
this case.Plaintiff hasallegeda financial hardshipin
traveling to California, which, it is noted, notonly
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involvespurchasinga planeticketbut counsel’stravel

time as well. The Court finds that plaintiff has stated

a legitimatereasonfor requestinga telephonicdepo
sition and defendantshave failed to identify any le
gitimatesourceof concernwhich would persuadethe

Court to deny the motion. Therefore,plaintiffs mo

tion will be granted. However, one issue must be

resolvedbeforethe depositionmayproceed.

*433 Plaintiff hasnot indicatedto the Court how

sheintendsto complywith Rule 28(a)which requires

that depositionsbe taken beforean officer authorized

to administeroaths.Rule 30(b)(7) statesthat a depo

sition is deemedto be takenin the district and place

wherethe deponentanswersquestionspropoundedto

him. Consistent construction of both these rules

would seemto requirethat, for this out-of-statetele

phonic deposition,the witness mustbe administered

the oathby a personwho is in the witness’presenceat

the placeof deposition.This personmay or may not

be the stenographer.Neither side has addressedthis

issue. The parties will be requestedto resolve the

matter themselvesand submit a stipulation to the

Court. Failing to do so, plaintiff will be requiredto

submita planto the Courtandmove for an additional

order.

IT IS THEREFOREORDERED thatplaintiffs

motion to be permittedto conducta telephonicdepo

sition of William Scott in Richmond, California,is

grantedon the condition that plaintiff submit to the

Court for its approvala stipulationbetweenthe par-

ties concerningthe mechanicsof taking the deposi

tion andshouldthe partiesfail to agree andobtainthe

Court’s approval,plaintiff shall be requiredto request

furtherrelief from the Court.

STIPULATION OF PROCEDURESTO BE

UTILIZED FORTAKING DEPOSITIONBY

TELEPHONE

For purposesof this action, in which plaintiff al

legesviolations of the Equal Pay Act, 29 U.S.C. §
206, andTitle VII of the Civil Rights Act, 42 U.S.C.

§ 2000eet seq., andpursuantto the Court’s Orderof
March 3, 1986, the plaintiff and the defendants,by
and throughtheir undersignedcounsel,stipulateand
agreethat the telephonicdepositionof William Scott
shallbe takenutilizing the following procedures:

1 . The witness,William Scott, will be presentin
the Stateof California in the Countyof ContraCosta,
at or near the City of Richmond, before a Notary
Public of the Stateof Californiaor someother officer
authorizedunderthe lawsof the Stateof California to
administeroaths.

2. The stenographerwho will recordthe deposi
tion of the witnesswill be presentat the sameplace
with the witness,in the Stateof California.

3 . Presentwith the witnessand the transcribing
stenographerwill be a telephoneequippedwith a
speakerto allow the witness and the stenographer
simultaneouslyto hearthe questionspropoundedvia
telephoneby counselfor theplaintiff anddefendants.

4. Counselfor the partieswill bepresenttogether
at the offices of counselfor the defendants,in Char-
lotte, North Carolina, where counsel will conduct
their examinationof the witnessby useof a telephone
equipped witha speakerto allow them simultane
ouslyto hearthe responsesof the witnessto the inter-
rogatories,as the witnessmakeshis responsebefore
the stenographerin California.

5. Utilizing the foregoingprocedure,the deposi
tion by telephoneof the witness,William Scott, will
be takenupon oral examinationat 2:00 o’clock p.m.,
Eastern Standard Time(1 1 :00 am. Pacific Standard
Time), on the27th dayofMarch, 1986,andwill con-
tinue fromdayto dayuntil completed.

6. It is expresslyunderstoodand agreedbetween
all partiesand counsel thatby stipulatingto the mat-
terscontainedin this document,the defendantsdo not
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waive and are not estopped fromraising on appeal

questionsregardingtheproprietyof this depositionor

the decisionand order of the Court which required

the taking of this deposition.

M.D.N.C.,1986.

Jahrv. IU Intern. Corp.

109 F.R.D. 429,4 Fed.R.Serv.3d943

END OF DOCUMENT
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H

United StatesDistrict Court,

D. Kansas.

Leroy CRESSLER, Plaintiff,

V.

JohnRappNEUENSCHWANDER,M.D., andJohn

Rand Neuenschwander,M.D. , Defendants.

Civil Action No. 95—1034—DES.

Dec. 9, 1996.

Medical malpracticeplaintiff movedfor orderto

allow telephonic depositionsof physicianslocatedin

anotherstate,and to prohibit eitherplaintiffs counsel

or defensecounselfrom beingpresentin personwith

physiciansat time of depositions.The District Court,

Saffels, Senior District Judge, held that plaintiff

could takedepositionstelephonicallybasedon desire

to savemoney,but defensecounsel couldbe present

in personin view of Voluminousdocumentsinvolved

in case.

Motion grantedin part, deniedin part.

WestHeadnotes

11] FederalCivil Procedure170A€‘1381

170A FederalCivil Procedure

I7OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others

PendingAction
17OAX(C)3 Examinationin General

1 70Aki381 k. In general.Most Cited

Cases

Medical malpracticeplaintiff could deposethree
physicianstelephonicallyfor the reasonthat physi
cians were located in another state and telephonic
depositions would save money. Fed.Rules
Civ.Proc.Rule30(b)(7),28 U.S.C.A.

[21 FederalCivil Procedure170A€‘1381

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

I 7OAX(C) Depositionsof Partiesand Others
Pending Action

17OAX(C)3 Examinationin General
l7OAkl 38 1 k. In general. Most Cited

Cases

Medical malpracticeplaintiff was not entitled to
an order preventingdefensecounselfrom beingpre
sent with out-of-statephysicians during telephonic
depositionsby plaintiff, in view of difficulty for de
fensecounselof identifying, marking, and using the
physicians’ extensive medical records during tele
phonic depositions, anddifficulty of cross-examining
them usingmedical articlesand journals. FedRules
Civ.Proc.Rule30(b)(7),28 U.S.C.A.

j3j FederalCivil Procedure170A€‘1381

170A FederalCivil Procedure
17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
PendingAction

17OAX(C)3 Examinationin General

I 7OAkl 38 1 k. In general. Most Cited
Cases

Party seekingto deposea witnesstelephonically
mustpresenta legitimatereasonfor its request;bur
den thenshifts to opponentto show why the deposi
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tion should proceed bya more traditional method.

Fed.RulesCiv.Proc.Rule30(b)(7),28 U.S.C.A.

[41 FederalCivil Procedure170A€‘ 1381

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others

PendingAction

17OAX(C)3 Examinationin General

170Ak1381 k. In general.Most Cited

Cases

In determiningwhetherto permitpartyto depose

a witnesstelephonically,court mustconsiderwhether

use of telephonic means would reasonablyensure

accuracyand trustworthiness,and whetheropposing

party would be prejudiced.Fed.RulesCiv.Proc.Rule

30(b)(7),28 U.S.C.A.

[5] FederalCivil Procedure170A€1381

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others

PendingAction

Cases

17OAX(C)3 Examinationin General

170Ak1381 k. In general.Most Cited

Party’s ability to seea key witnessandjudgehis

demeanoris important considerationin the decision

to permit a telephonic deposition. Fed.Rules

CivProc.Rule30(b)(7),28 U.S.C.A.

j6j FederalCivil Procedure170A€‘1381

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others

PendingAction

Cases

1 7OAX(C)3 Examinationin General

170Ak1381 k. In general.Most Cited

Existenceof voluminous documentswhich are

central to a casemay precludea telephonicdeposi

tion. Fed.RulesCiv.Proc.Rule30(b)(7),28 U.S.C.A.

*21 Thomas Clayton Boone, Hays, KS, Gene E.

Schroer,Schroer, Rice,PA., Topeka,KS, for Leroy

E. Cressler.

Matthew L. Bretz, Gilliland & Hayes,PA., Hutchin

son,KS, for JohnRapp Neuenschwander,M.D., John

RandNeuenschwander,M.D.

MEMORANDUMAND ORDER

SAFFELS,SeniorDistrict Judge.
This is a medical malpracticeactionin which the

plaintiff claims that the defendantswere negligent

anddepartedfrom standardmedicalcare.Now before

the court is the plaintiffs AmendedMotion for Order

to Allow TelephonicDepositionsof Dr. Golitz, Dr.

Dreiling andDr. Gonzales(Doc. 109).

[ 1 ] [2] The plaintiff seeksan order allowing the

taking of the depositionsof LorenGolitz, M.D., Lyn

dah Dreiling, M.D., and Rene Gonzales,M.D. by

telephonic means in order to reduce costs.

Fed.R.Civ.P. 30(b)(7) provides that “[t]he parties

may stipulate in writing or the court mayupon mo

tion order that a depositionbe takenby telephone.”

The plaintiff also asks thecourt to order that neither

the plaintiffs counselnor defensecounselbe present

in personwith the witnesseswhenthe depositionsare

taken. The plaintiff maintainsthat if either attorney

attendsthe depositionsin person,the other attorney

will feel obligedto alsoappearin person.

The defendantsdo not object to the plaintiffs

appearingand deposingthe witnesses viatelephonic

means.The defendantsask,however,that theynot be
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precludedfrom beingpresentin personat the deposi

tions.

[3][4] The party seeking to deposea witness

telephonicallymustpresenta legitimatereasonfor its

request.Jahrv. IU Int’l Corp., 109 F.R.D. 429, 431

(M.D.N.C.1986).The burdenthen shiftsto the oppo

nent to showwhy the depositionshouldproceed bya

more traditional method.Id. at 43 1 . The court must

consider whetherthe use of telephonicmeans would

reasonablyensure accuracyand trustworthiness,and

whether the opposing party would be prejudiced.

Rehau,Inc. v. Colortech, Inc., 145 F.R.D. 444, 447

(W.D.Mich.1993).

The plaintiff submits that Drs. Golitz, Dreiling,

and Gonzalesare located in Denver, Colorado, and

that allowing him to deposethe witnessestelephoni

cally would reducethe costs of taking the deposi

tions. The court finds that theplaintiffs desireto save

moneyconstitutesa legitimate reasonto conductthe

depositionstelephonically.The defendants,however,

claim that they would be prejudicedin severalways

if precludedfrom personally attending the eviden

tiary depositions.The defendantsassert that(1) they

would be preventedfrom effectively evaluating the

witnesses’demeanor;(2) it would be difficult for the

court reporterto accuratelyrecordeverythingsaidby

the witnessesand attorneys;and (3) the defendants

would be unableto examinefiles maintainedby the

witnesses.

[5] A party’s ability to see a key witness and

judge his demeanorare important considerationsin

the decision to permit a telephonic deposition.

Anguile v. Gerhari Civ.A. No. 93—934 (HLS), 1993

WL 414665, at *3 (D.N.J. Oct. 7, 1993) (granting

plaintiffs motion for initial telephonic deposition,

providedthat seconddeposition wouldbe in person).

On the other hand, telephonicdepositionsinherently

lack face-to-facequestioning,and to deny a request

to conducta telephonicdeposition solelybecauseof

the opponent’sinability to observethe witness would

be tantamountto repealing Fed.R.Civ.P. 30(b)(7).
Jahr 109 F.R.D. at 432. Similarly, the defendants’
secondproffered reasonfor conducting the deposi
tions in person,i.e., that it would be difficult for the
court reporterto accuratelyrecordeverythingthat is
said, would seemto be no more persuasivein this
casethan in any other in which telephonicdeposi
tions are sought.

[6] The defendants’third reasonfor beingpresent

at the depositions, however,is *22 more compelling.
The defendantssubmit that it would be extremely
difficult to identify, mark, and utilize the witnesses’
extensivemedical recordsduring a telephonicdeposi
tion, or to usemedicalarticles andjournals to cross-
examinethe witnesses.The existenceof voluminous
documentswhich arecentralto a casemayprecludea
telephonic deposition.Fireman Fund Ins. Co. v.
Zoufaly, No. 93 Civ. 1890 (SWK), 1994 WL 583173,

at ‘1 (S.D.N.Y. Oct. 21, 1994); seealsoMercadov.
TransoceanicCableShzp Co.,CIV.A. No. 88—5335,
1989WL 83596(E.D.Pa.July 25, 1989).

The court finds that the bestsolutionin this case
is to grantthe plaintiffs motion for an orderallowing
the taking of the depositionsof Drs. Golitz, Dreiling,

and Gonzalesby telephonicmeans,but to deny the
plaintiffs request that the court order that neither
plaintiffs counsel nor defense counsel attend the
depositionsin person.The plaintiff hasprovidedthe
court with no authority, and the court has located
none,which wouldrestrainthe defendantfrom being
presentduring these depositions.See4A JamesW.
Moore, MooreFederalPractice¶ 30.09[5], at 30—
1 14 n. 20 (2d ed. 1996) (Rule 30(b)(7)doesnot spec-
ify that a party may not be presentduring a tele
phonic deposition;so long as the voices of all the
participantsare transmitted,the depositionmay fairly
be characterizedas taken by telephoneunder the
rule). “[I]f the party seeking the deposition is pre
pared to conduct its portion without a face-to-face
encounterwith the witness,there is no reasonnot to
permit it to do so, with any otherparty free to ques
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tion the witness in person,thus avoiding anypreju

dice whilereducingexpenses.”FireniansFund 1994

WL 583173, at *1; seealsoJahr 109 F.R.D. at 432

n. 4 (where plaintiff lacked financial resourcesand

defendantwas concerned aboutlack of face-to-face

questioning,procedureby which plaintiff took depo

sition over the telephoneand defendantappearedin

person“would eliminate all of defendants[sic] con-

cerns and still accommodateplaintiffs desires as

well”).

IT IS THEREFORE BY THE COURT

ORDEREDthat the plaintiffs Amended Motionfor

Orderto Allow TelephonicDepositionsof Dr. Golitz,

Dr. Dreiling and Dr. Gonzales(Doc. 109) is granted

in part and deniedin part. The plaintiffs motion for

an order allowing telephonic depositions of Drs.

Golitz, Dreiling, and Gonzalesis granted.The plain-

tiffs motion for an order that neitherparty’s counsel

bepresentin personwhenthe depositionsaretakenis

denied.

IT IS FURTHER ORDERED that the plain-

tiffs Motion for Order to Allow TelephonicDeposi

tions of Dr. Golitz, Dr. Dreiling and Dr. Gonzales

(Doc. 108) is deniedasmoot.

D.Kan.,1996.

Cresslerv. Neuenschwander

170 F.R.D. 20

END OF DOCUMENT
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Page1

17OAk1271.5 k. Protective orders. Most

United StatesDistrict Court,

District of Columbia.

UNITED STATESofAinericaex rel. Harry

BARKO, Plaintiff,

v.

HALLIBURTON COMPANY, et al., Defendants.

Civil Action No. 05—1276(EGS).

Oct. 14, 2010.

Background:In qui tam action broughtby contract

administrator againsthis formeremployerandrelated

defendants,defendantsmovedfor protectiveorders.

Holdings: The District Court, EmmetG. Sullivan, J.,

held that:

(1) order granting limited jurisdictional discovery

againstdefendantseeking to dismiss qui tam com

plaint of former contractadministrator for lack of

personaljurisdiction, did not authorize administrator

to seekdiscovery from defendantswho assertedno

jurisdictionaldefenses;

(2) depositionof defendantcorporationin Amman,

Jordanwasappropriate;and

(3) administrator’sjurisdictional discoveryfrom de

fendantcorporationwas to be limited to time period

prior to filing of complaint.

Motions grantedin partanddeniedin part.

West Headnotes

[11 FederalCivil Procedure170A€1271.5

170AFederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(A) In General

FederalCivil Procedure170A €1275.5

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

1 7OAX(A) In General

170Ak1275.5 k. Jurisdictional discovery.
Most CitedCases

Order granting limited jurisdictional discovery
againstdefendant,seekingto dismiss qui tam com
plaint of former contract administratorfor lack of
personaljurisdiction, did not authorizeadministrator
to seekdiscovery from defendantswho assertedno
jurisdictionaldefenses,andinstead,soughtto dismiss
action for failure to state claim upon which relief
could be granted,and thus protective orderwas ap
propriate; order limited administratorto one docu
ment requestof defendantseekingdismissalonjuris
dictional grounds, andadministratorfailed to demon-
strate whydefendants’position in related casewas
relevantto whether administratorshouldbe entitled
to jurisdictional discovery against defendants.
Fed.RulesCiv.Proc.Rulel2(b)(2, 6), 28 U.S.C.A.

[2] FederalCivil Procedure170A€‘1275.5

170A FederalCivil Procedure
17OAX DepositionsandDiscovery

1 7OAX(A) In General

17OAk1275.5 k. Jurisdictional discovery.
Most CitedCases

A plaintiff who is permittedto conductjurisdic
tional discoveryis entitled to preciselyfocuseddis
covery aimed at addressing mattersrelating to per-
sonaljurisdiction.

© 2014ThomsonReuters.No Claimto Orig. US Gov. Works.



Page2

270 F.R.D. 26

(Cite as: 270 F.R.D.26)

[3] FederalCivil Procedure170A€1383

170A FederalCivil Procedure
17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others

PendingAction

17OAX(C)3 Examinationin General

l7OAk1383 k. Time and place of ex

amination.Most CitedCases

A corporation’sdeposition shouldbe held in its

principal place of business.Fed.Rules Civ.Proc.Rule

30(b)(6),28 U.S.C.A.

141 FederalCivil Procedure170A€1383

170AFederalCivil Procedure

17OAX DepositionsandDiscovery

1 7OAX(C) Depositionsof Partiesand Others

PendingAction

17OAX(C)3 Examinationin General

1 7OAkl 383 k. Time andplace of ex

amination.Most CitedCases

Depositionof defendant corporationin Amman,

Jordan,its principal placeof business,was appropri

ate in qui tam actionbroughtby former contractad-

ministrator againsthis former employerand related

defendants;defendantcorporationexplicitly agreedit

would appealfor jurisdictionaldepositionpursuantto

FederalRules of Civil Procedure,and expenseand

inconvenienceof depositionin Jordanwas insuffi

cient basisto order corporationto appearfor deposi

tion in United States. Fed.Rules Civ.Proc.Rule

30(b)(6),28 U.S.C.A.

[51 FederalCivil Procedure170A€‘1275.5

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

1 7OAX(A) In General

l70Ak1275.5 k. Jurisdictional discovery.
Most CitedCases

In qui tam action brought by former contract
administrator against defendantcorporation,adminis
trator’s jurisdictional discoveryfrom corporationwas
to be limited to time period prior to filing of com
plaint; it was unnecessaryto further tailor topics in-
cluded in administrator’sdepositionnotice to corpo
ration, however, since althoughtopics werebroadly
worded,administratorprovidedadequateexplanation
of their relevanceto jurisdictional issuesand would
not ask questionsbeyondscopeof corporation’sju
risdictional ties to United States. Fed.Rules
Civ.Proc.Rule30(b)(6),28 U.S.C.A.

*26 Anthony C. Munter, David K. Colapinto,
Michael David Kohn, StephenM. Kobn, Kohn, Kohn
& Colapinto,P.C.,Washington,DC, for Plaintiff.

*27 John Martin Faust, Alden Lewis Atkins, John
Randall Warden, Vinson & Elkins, LLP, Washing-
ton, DC, Daniel H. Bromberg,QuinnEmanuelUrqu
hart Oliver & Hedges,LLP, RedwoodShores,CA,
ChristineH. Chung,Quinn Emanuel UrquhartOliver
& Hedges,LLP, New York, NY, ChristopherTay
back, Scott L. Watson, Quinn Emanuel Urquhart
Oliver & Hedges,LLP, Los Angeles,CA, for Defen
dants.

MEMORANDUM OPINION

EMMET G. SULLIVAN, District Judge.
Pending before the Court are two motions for

protectiveorders filed by defendantsin responseto
discovery requestsmade by plaintiff Harry Barko.
The first motion wasjointly filed by defendantsHal-
liburton Company,Kellogg Brown and Root, Inc.,

Kellogg Brown & Root Services,Inc., KBR Techni

cal Services Inc.,Kellogg Brown & Root Engineer-
ing Corporation, Kellogg Brown & Root Intema
tional, Inc. (a Delaware Corporation), and Kellogg
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Brown & Root International,Inc. (a Panamanian

Corporation)(collectively, the “KBR defendants”).A

separatemotion for a protective orderwas filed by
defendant Daoud& Partners,Ltd. (“Daoud”). Upon

considerationof defendants’motions, the responses

andrepliesthereto,the applicablelaw, andthe entire

record herein, and for the following reasons,the

Court herebyGRANTS the KBR defendants’motion

for a protectiveorder, andGRANTS IN PART AND

DENIES IN PART Daoud’smotion for a protective

order.

I. BACKGROUND

Plaintiff filed this qui tam action in June 2005

against the KBR defendants,Daoud, and another

defendant.Plaintiff, who wasa contract administrator

for one of the defendants,alleges that defendants

used a subcontractingprocedure that inflated the

costs of constructing laundry facilitiesand services

on military basesin Iraq.

The KBR defendantsand Daoud filed separate

motions to dismiss the plaintiffs complaint. The

KBR defendants’motion to dismissassertsno juris

dictional defenses;they argue the case should be

dismissedfor failure to state a claim under Federal

Rule of Civil ProcedureRule I 2(b)(6) andfor failure

to plead fraud with particularity under Rule 9(b).

Daoud’smotion to dismiss,on the otherhand, argues

that the Court lacks personaljurisdiction over it. In

response,the Court enteredan Order on June 17,

201 0 permitting limited jurisdictional discovery.Af

ter the Court enteredthe June 1 7, 2010 Order, plain-

tiff serveddocumentrequestson both Daoudandthe

KBR defendants.In addition, he noticed a Rule

30(b)(6) deposition of Daoud, as well as a Rule

30(b)(6) depositionof the KBR defendants.The de

fendants filed their motions for protective orders

shortlythereafter.

II. ANALYSIS

The KBR defendants’motion for a protectiveor-

der seeksan order stating that the KBR defendants

shall not be required to answer any discovery re
questsor appearfor any depositionsuntil further or-
der of the Court. It arguesthat (i) the Court onlyau
thorized limited jurisdictional discovery against
Daoud,not the KBR defendants, and(ii) the requests
are unreasonable,duplicative, unduly burdensome,
and cover topics relatedto the merits of the case
ratherthanjurisdictional issues.Daoud’smotion for a
protective orderobjectsonly to thedepositionnoticed
by plaintiff. Daoudasksthat the Court orderthat the
deposition of Daoud’s Rule 30(b)(6) witness take
placein Amman, JordanratherthanWashington,DC.
In addition, Daoudarguesthat the topics noticedby
the plaintiff are overbroadand irrelevantto the ques
tion of jurisdiction. The motions filed by the KBR

defendantsandDaoudarenow addressedin turn.

A. The KBR Defendants’Motion for a Protective

Order

The KBR defendants’primary argumentis that
the Court’s June17th Orderonly authorizedtheplain-
tiff to obtain discoveryfrom Daoud, the party that
raised a jurisdictional defense,not the KBR defen
dants. Plaintiff disputesthe KBR defendants’inter-
pretationof the Court’s July 1 7th Order,arguingthat
Court “did not place any explicit limits as to which
partiesare subjectto the discovery.” *28 P1’s Opp’n
to KBR Defs.’ Mot. at 10. For the following reasons,
the Court finds plaintiffs interpretationunpersuasive.

[ 1 ] The Court’s July 1 7, 201 0 Order states, in
part, asfollows:

Upon considerationof defendantDaoud’s motion
to dismiss,responseandreply thereto,andsubstan
tially for the reasonsstatedby plaintiff, the Court
finds that jurisdictional discovery is appropriate.
Jurisdictionaldiscoveryis limited to three deposi
tions and a requestfor productionof documents....
The partiesare directedto file a joint statusreport,
including a recommendationfor further proceed-
ings, by no laterthanAugust 15, 2010. In the event
that counselare unableto agreeon a joint recom
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mendation,eachparty shall file an individual rec

ommendationby thattime.

The languageof the July 17th Order makesit

clear that the Courts grant of limited jurisdictional

discoverywas intendedto allow plaintiff to seekdis

covery only againstDaoud. Inparticular, the Court

prefacedthe sentencegrantingjurisdictional discov

ery with the language“[u]pon considerationof de

fendantDaoud’s motion to dismiss” and limited the

plaintiff to onedocumentrequest.

[2] Nor has plaintiff provided any persuasive

reasonwhy jurisdictionaldiscoveryagainstthe KBR

defendants, particularly in the form of broadly

wordedrequestsrelatingto anotherdefendant,is war-

rantedunderthesecircumstances.A plaintiff who is

permittedto conductjurisdictional discoveryis enti

tled to “preciselyfocuseddiscoveryaimedat address-

ing matters relating to personaljurisdiction.” GTE

New Media Servs. Inc. v. BellSouth Corp., 199 F.3d

1343, 1352 (D.C.Cir.2000).

Plaintiff includesin his oppositionto the motion

by the KBR defendantsa lengthy discussionof the

KBR defendants’role in anothercase,namelyAdhi

kari v. Daoud& Partners,No. 09—1237,pendingin

the District Court for the SouthernDistrict of Texas.

Accordingto plaintiff, someor all of the KBR defen

dantsare alsonamedas defendantsin the Texasac

tion, and theseKBR defendantshave takenthe posi

tion that Daoudis subjectto personaljurisdiction in

that case. Plaintiff argues that,as a result of their

stancein the Texasaction,the KBR defendants“must

have informationthat supports[their] litigation posi

tion that thereexistspersonaljurisdictionoverDaoud

in the United States.”P1’s Opp’n to KBR Defs.’ Mot.

at 8. Plaintiff claims that he is entitled to this infor

mation. The Court finds this argument unpersuasive,

as plaintiff fails to demonstratewhy the KBR defen

dants’ position in the Texas case is relevant to

whetherplaintiff should beentitled to jurisdictional

discoveryagainsttheKBR defendantsin this action.

In light of the languageof the June 17th Order
and the limited scopeof the jurisdictional discovery,
a protectiveorderbarring plaintiff from seekingdis
covery against the KBR defendantsat this time is
herebyGRANTED.

B. Daoud’sMotion for a ProtectiveOrder

1. TheLocationof theDeposition

Daoud seeksan order requiring that any Rule
30(b)(6) depositionof Daoud be conductedin Am-
man, Jordan.In supportof its position, Daoudcitesto
caselaw indicating that the depositionof a corpora-
tion shouldordinarily be takenat its principal place
of business.See,e.g., Nat’l Cmty. ReinvestmentCoal.
v. Novastar Fin., Inc., 604 F.Supp.2d 26, 31
(D.D.C.2009);Wrkv. Bier, 107 F.R.D. 789, 793 n. 4
(D.D.C.1985).

Plaintiff concedes thatthere is a general pre
sumptionthat a depositionshould take placeat the
corporation’sprincipal place of business,but he ar
gues that there is sufficient justification to deviate
from the presumption in this case. In particular,
plaintiff arguesthat (i) the case involves a foreign
deponent;(ii) Jordanis not a signatoryto the Hague
Convention on the Taking of Evidence Abroad in
Civil or CommercialMatters and thus, accordingto
plaintiff, “any deposition takenin Jordan,for which
the deponenthasnot agreedto conductthe deposition
under the FederalRules of Civil Procedure,will be
takenaccordingto Jordanianlaw”; (iii) there are no
commercialstenographerservices availablefor vol
untary *29 depositions in Jordan, and the parties
would thereforebe requiredto bring someonefrom
the United States for this purpose; (iv) if Daoud’s
representativerefuses to answer questions at the
deposition,the plaintiff would be forced to use the
complex, time-consuming letter rogatory process
resultingat best in testimonytakenaccordingto Jor
danian law; (v) the defendant’sdiscovery conduct
suggeststhat it will be “uncooperativeor obstruction-
ist” and likely to lead to discoverydisputes requiring
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judicial intervention;and (vi) balancingthe cost and

capability to travel of the two parties, having the

deposition in Jordanputs a greater burdenon the

plaintiff thanwould be on the defendantif the deposi

tion wereconductedin the United States.P1’s Opp’n

to Daoud’sMot. at 9—15.

[3] [4] After careful considerationof plaintiffs

arguments,the Court concludes thatit neednot devi

ate from the generalrule that a corporation’sdeposi

tion shouldbe held in its principal placeof business.

Unlike the circumstancesin Triple Crown America,

Inc. v. BiosynthAG, No. 96—7476, 1998 WL 227886,

1998 U.S. Dist. LEXIS 6117 (E.D.Pa.April 30,

1998) or In re Honda American Motor Co., 168

F.R.D. 535 (D.Md.1996)citedby plaintiff, the instant

casedoesnot involve a foreignjurisdiction in which

the taking of a deposition pursuantto the Federal

Ruleswas barredby the law of the foreign country.

On the contrary, Daoudhas explicitly agreed thatit

“will appearfor this jurisdictionaldepositionin Am-

man, Jordanpursuantto the Federal Rules.”Daouds

Mem. at 5. Plaintiff fails to cite a singlecaseordering

the depositionof a foreign corporationto take place

in the United Stateswhenthe foreigncorporationwas

contestingpersonaljurisdiction and consentedto a

deposition abroad in accordancewith the Federal

Rules.

To the extentthatplaintiff objectsto the expense

and inconvenienceof a depositionin Jordan,this is

an insufficientbasisto orderthe defendantto appear

for a depositionin the United States.Nor do the facts

of this casewarrant compelling a depositionin the

United Statesbasedon the speculative statementby

the plaintiff that the deposition mayrequirejudicial

intervention. Accordingly, the Court hereby

ORDERSthattheRule 30(b)(6) depositionof Daoud

shall takeplacein Amman,Jordan.’

FN1. Nothing in this Orderor in the Court’s

June17, 2010 Order,however,is intendedto

affect the partiesrights underRule 30(b)(4)

of the FederalRulesof Civil Procedurepro-
viding that “[t]he partiesmay stipulate—or
the courtmayon motionorder—thata depo
sition be takenby telephoneor other remote
means.For the purposeof this rule . . . the
depositiontakes place wherethe deponent

answers the questions.” Fed.R.Civ.P.

30(b)(4).

Plaintiff has alsorequestedthat, in the eventthe
depositionof Daoud must take place in Jordan,the
Court order Daoudto bearthe costsof conductingthe
deposition, includingthe costsof travelingandbring-
ing a stenographerto Jordan.The Court finds no ba
sis for granting this request.Accordingly, plaintiffs
requestis DENIED.

2. Scopeof DepositionTopics
[5] Daoudarguesthat all of plaintiffs topics,be-

causethey lack temporalrestrictions,are overbroad.
In addition, Daoudarguesthat manyof the 34 topics
included in plaintiffs deposition noticego beyond
purely jurisdictional issues. The Court agreesand
finds thatplaintiffs jurisdictionaldiscoveryshouldbe
limited to the time period prior to the filing of the
complaint. SeeMcFarlanev. EsquireMagazine, 74
F.3d 1296, 1300—1301(D.C.Cir.1996);Allen v. Rus

sianFed’n, 522 F.Supp.2d167, 193 (D.D.C.2007).

At this time, however,the Court finds it unnec
essaryto further tailor the topics included in plain-
tiffs depositionnotice to Daoud. Though the topics
are broadly worded, plaintiff has provided an ade
quateexplanationof their relevanceto jurisdictional
issues andassertsthat he “does not intend to ask
questionsbeyondthe scopeof Daoud’sjurisdictional

ties to the United States.”P1’s Opp’n to Daoud’sMot.

at 17. Plaintiff is admonishedto tailor his questions

during the depositionaccordingly.

III. CONCLUSION

Therefore, forthe reasonsset forth above,it is by
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the Courthereby

*30 ORDERED that the KBR defendants’mo

tion for a protectiveorderis GRANTED; andit is

FURTHER ORDERED that Daoud’s motion

for a protectiveorderis GRANTED IN PART AND

DENIED IN PART. The Rule 30(b)(6) depositionof

Daoud shall take place in Amman, Jordan. There

maining portionsof Daoud’s motion for a protective

order are DENIED. An appropriateOrder accompa

niesthis MemorandumOpinion.

D.D.C.,201 0.

U.S. ex rel. Barko v. HalliburtonCo.

270 F.R.D. 26

END OF DOCUMENT
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H

United StatesDistrict Court,

D. Kansas.

JackF. MOORE andJohnM. Grau, intheir represen

tative capacitiesasTrusteesof theNationalElectrical

ContractorsAssociationPensionBenefitTrustFund,

Plaintiffs,

V.

PYROTECH CORPORATIONandCoastalRe-

sources,Inc., Defendants.

CiV. A. No. 90—2178—0.

June25,1991.

Pensionfund was orderedto deposespecific of-

ficer anddirectorof defendant corporationin Canada

by magistrate judge.Pensionfund moved to review

order. The District Court, Earl E. O’Connor, Chief

Judge,held that pensionfund was entitled to depose

specifically named officerand director of defendant

corporationat defendant’sprincipalplaceof business.

Motion granted.

WestHeadnotes

Ill UnitedStatesMagistrates394€‘29

394 United StatesMagistrates

394k24ReviewandSupervisionby District Court

394k29k. Clearor manifesterror. Most Cited

Cases

District judge’s scope of review of magistrate

judge’s determinationis limited to whether orderis

clearly erroneousor contraryto law. 28 U.S.C.A. §

636(b)(1)(A); Fed.Rules Civ.Proc.Rule 72(a), 28
U.S.C.A.; U.S.Dist.Ct.Rules D.Kan., Magistrates
Rule 604(a).

[2] FederalCivil Procedure170A€‘1325

I 70A FederalCivil Procedure

I7OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
Pending Action

17OAX(C)1 In General

170Ak1323 PersonsWhose Deposi
tionsMay Be Taken

170Ak1325 k. Officers and employ-
eesof corporations.Most CitedCases

Pensionfund was entitled to depose specifically
named officerand director of defendantcorporation
at defendant’scorporate officesand mainplace of
business,even though,defendanthad not identified
specified deponent as corporate representative.
Fed.RulesCiv.Proc.Rule30(b)(l, 6), 28 U.S.C.A.

[3] FederalCivil Procedure170A€‘1325

1 70A FederalCivil Procedure

17OAX DepositionsandDiscovery
17OAX(C) Depositionsof Partiesand Others

Pending Action

1 7OAX(C)1 In General
170Ak1323 Persons Whose Deposi

tionsMay Be Taken

170Ak1325 k. Officers and employ-

eesof corporations.Most Cited Cases

Deposingparty may namecorporationas depo
nent in its noticeandthenallow corporationto desig
nateoneor moreemployeesto testify on its behalfas
representatives;alternatively, deposing party may
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specifically name as deponentcorporateemployee,
and if namedemployeeis a director, officer, or man-
aging agent of corporation, such employeewill be
regardedas representativeof corporation.Fed.Rules
Civ.Proc.Rule30(b)(1,6), 28 U.S.C.A.

[41 FederalCivil Procedure170A€‘1325

170A FederalCivil Procedure
I7OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
PendingAction

17OAX(C)l In General
17OAk1323 PersonsWhose Deposi

tionsMay Be Taken

17OAkl325 k. Officers and employ-
eesofcorporations.Most Cited Cases

Defendantcorporationis responsiblefor produc
ing its representativesfor deposition regardlessof
whether corporaterepresentativeis designatedby
corporation or deposing party. Fed.Rules
Civ.Proc.Rule30(b)(1,6), 28 U.S.C.A.

15] FederalCivil Procedure170A€‘1383

1 70A FederalCivil Procedure

17OAX DepositionsandDiscovery
I7OAX(C) Depositionsof Partiesand Others

PendingAction

17OAX(C)3 Examinationin General
17OAk1383 k. Time and place of ex

amination.Most CitedCases

Depositionsof corporaterepresentativesare or-
dinarily takenat corporation’sprincipalplaceof busi
ness,unlessjusticerequiresotherwise.

*356 StephenD. Bonney, Jolley, Walsh & Hager,
P.C., KansasCity, Mo., ChristopherS. Richardson,
John Counts, Counts & Kanne, Chtd., Washington,

D.C., for plaintiffs.

CatherineA. Reinmiller, J.C. Hambrick, Jr., Schulz,
Bender,Maher& Blair, KansasCity, Mo., for defen
dants.

*357 MEMORANDUM AND ORDER
EARL E. O’CONNOR, ChiefJudge.

This matter is beforethe court on plaintiffs’ mo
tion to review MagistrateJudge Rushfelt’s May 6,
1 991 , Memorandumand Order. In his order of May
6, 1 991, MagistrateJudgeRushfelt ruled that plain-
tiffs mustdeposeEarl King, anofficer anddirectorof
the defendant corporations, in Vancouver, British
Columbia. In so holding, MagistrateJudgeRushfelt
notedthat King had notbeendesignatedas a corpo
raterepresentativeby the defendants.Plaintiffs in the
instantmotion requestthe court to reversethe ruling
of the MagistrateJudgeand orderdefendantsto pro-
duce Mr. King for a deposition at the defendants’
corporateoffices and main placeof businessin Lea-
wood, Kansas. Defendantshave not respondedto
plaintiffs’ motion.

[1] Under 28 U.S.C. § 636(b)(l)(A), a district
judge’s scopeof review of a magistratejudge’s de
terminationis limited to whetherthe orderis “clearly
erroneous orcontrary to law.” Seealso D.Kan.Rule
604(a);Fed.R.Civ.P.72(a). In their motion, plaintiffs
contendthat MagistrateJudgeRushfelt’s order was
contraryto law. Specifically, plaintiffs note that Mr.
King, as an officer and director of the defendants,
doesnot haveto be designatedby the defendantspur
suantto Rule 30(b)(6) to be deemeda representative
of the defendants.Rather, plaintiffs assert,King is
automaticallydeemeda corporaterepresentativebe-
causeof his role as a director and officer. Accord-
ingly, plaintiffs argue, Mr. King must be produced
for depositionon behalfof the corporatedefendants
at their corporateoffices andmainplaceof business.

[2][3][4][5] Uponreview, the court findsthat the
order of May 6, 1 991 , was contrary to law. As
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pointed out by the plaintiffs, a deposingparty may

obtain the depositionof a corporationthrough two

alternative methods. First, as noted by Magistrate

Judge Rushfelt, the deposingparty may name the

corporationas the deponentin its notice and then

allow the corporationto designateone or more em-

ployees to testify on its behalf as representatives.

Fed.R.Civ.P.30(b)(6). Alternatively, however,a de

posingparty may, pursuantto Rule 30(b)(1),specifi

cally name as the deponenta corporateemployee.

GTE Products Corp. v. Gee, I 15 F.R.D. 67, 68
(D.Mass.1987).If the namedemployeeis a director,

officer, or managingagentof the corporation, such

employeewill be regardedas a representativeof the

corporation.Id. Regardlessof which methodis used,

the corporationis responsible forproducingits repre

sentatives fordeposition.8 Wright & Miller, Federal

PracticeandProcedure:Civil § 2103, at 374—75 (2d

ed. 1 970). Further, such depositionsare ordinarily

takenat the corporation’sprincipal placeof business

unlessjustice requiresotherwise.Id. § 2 1 12, at 410.

Here,plaintiffs specifically wishto deposeMr. King,

a directorandofficer of the defendants.In light of the

above-citedauthority, the court finds no reasonfor

denying plaintiffs’ request.Further, becausedefen

dantshave filedno responseto the instantmotion, the

court finds no justification for allowing the deposi

tion to be taken other thanat thedefendants’principal

placeof business.Accordingly,plaintiffs’ motionwill

begranted.

IT IS THEREFOREORDERED thatplaintiffs’

motion to review MagistrateJudgeRushfelt’sMay 6,

1991,MemorandumandOrder(Doc. # 46) is hereby

granted.

D.Kan.,1991.

Moore v. PyrotechCorp.

137 F.R.D. 356

END OF DOCUMENT
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H

United StatesDistrict Court,

District of Columbia.

NATIONAL COMMUNITY REINVESTMENT

COALITION, Plaintiff,

V.

NOVASTAR FINANCIAL, INC., andNoVastar

Mortgage,Inc., Defendants.

Civil Action No. 07—861 (RCL).

March27, 2009.

Background:Affordable housingadvocacyassocia
tion filed suit, underFair HousingAct, claiming that

mortgageediscriminated againstNative Americans,

people with disabilities, and African Americansby
refusing to grant mortgagessecuredby homes on
Indian reservations,homesusedfor adult fostercare,
or city row houses. Association moved to amend
complaint,to compelappearanceof mortgagee’sdes-

ignee in Washington,D.C., and to compeldiscovery

responses.

Holdings: The District Court, Royce C. Lamberth,

ChiefJudge,held that:

( 1) amendmentto add mortgagee’spresidentas de

fendantwas warrantedunder exceptionto fiduciary

shield doctrine,and

(2) presidentwasrequiredto appearfor depositionin

Washington,D.C. asmortgagee’sdesignee.

Motions grantedin partanddeniedin part.

WestHeadnotes

Ill FederalCivil Procedure170A€‘824

170A FederalCivil Procedure

17OAVII Pleadings

17OAVII(E) Amendments
170Ak824k. Time for amendmentin gen

eral. Most CitedCases

FederalCivil Procedure170A €‘834

170A FederalCivil Procedure
17OAVII Pleadings

17OAVI1(E) Amendments

i70Ak834 k. Injustice or prejudice.Most
CitedCases

FederalCivil Procedure170A €851

170A FederalCivil Procedure
17OAVII Pleadings

17OAVII(E) Amendments

170Ak851 k. Form and sufficiency of
amendment;futility. Most CitedCases

District court has discretion to deny leave to
amendfor sufficient reason,suchasunduedelay,bad
faith, dilatory motive, repeatedfailure to cure defi
ciencies by previous amendments,or futility of
amendment.Fed.RulesCiv.Proc.Rule I 5(a)(2), 28
U.S.C.A.

[2] ConstitutionalLaw 92 €‘3964

92 Constitutional Law

92XXVII Due Process

92XXVII(E) Civil Actions andProceedings
92k3961JurisdictionandVenue

92k3964 k. Non-residentsin general.
Most CitedCases

FederalCourts170B €‘76.1
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170B FederalCourts

170B11Venue

170B11(A) In General

l7OBk76 Actions Against Non-Residents;

“Long-Arm” Jurisdictionin General

1 7OBk76.1 k. In general. Most Cited

Cases

Federal Courts170B€‘417

170B FederalCourts

I7OBV1 StateLaws asRulesof Decision

17OBVI(C) Applicationto ParticularMatters

l7OBk4l7 k. Federal jurisdiction. Most

Cited Cases

District court may exercisejurisdiction over a

nonresident defendantif jurisdiction is properunder

both the long-arm statute andthe requirementsof

constitutionaldueprocess. U.S.C.A.Const.Amend.5.

[3] FederalCourts170B€76.2O

170B FederalCourts

170B11Venue

170B11(A) In General

1 7OBk76 Actions Against Non-Residents;

“Long-Arm” Jurisdictionin General

17OBk76.20k. Personsacting in repre

sentativecapacity,venuefor; fiduciary shield. Most

CitedCases

The “fiduciary shield doctrine” counsels that

personaljurisdiction over the employeesor officers

of a corporationin their individual capacitiesmustbe

basedon their personalcontactswith the forum and

not their acts andcontactscarriedout solely in a cor

poratecapacity.

[4] ConstitutionalLaw 92 €‘3964

92 Constitutional Law

92XXVII DueProcess
92XXVII(E) Civil Actions andProceedings

92k3961 JurisdictionandVenue
92k3964 k. Non-residentsin general.

Most Cited Cases

Underthe Due ProcessClause,district court can
exercisejurisdiction over a nonresidentif he haspur
posefully establishedminimum contacts with the
forum suchthat the maintenanceof the suit doesnot
offend traditional notionsof fair play andsubstantial
justice.U.S.CA. Const.Amend.5.

[5] ConstitutionalLaw 92 €‘3965(1O)

92 ConstitutionalLaw

92XXVII DueProcess
92XXVII(E) Civil Actions andProceedings

92k3961 JurisdictionandVenue

92k3965 ParticularPartiesor Circum
stances

92k3965(lO) k. Representativesof
organizations;officers, agents, andemployees.Most
CitedCases

FederalCourts170B €‘1037

170B FederalCourts

17OBXI Courtsof District of Columbia
17OBXI(A) In General;District Court

17OBklO35Jurisdictionof District Court
l7OBkl 037 k. Personssubject. Most

CitedCases

If exceptionto fiduciary shield doctrineapplied,
mortgagee’s nonresidentpresident had purposeful
minimum contactswith forum, basedon mortgagee’s
pattern of acceptingapplicationsfrom and making
loans to forum residents that was attributable to
president,sufficient for exerciseof jurisdiction over
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president,underDue ProcessClause andDistrict of
Columbia’s long-arm statute, that would not offend
traditional notionsof fair play and substantialjustice,
in Fair HousingAct suit alleging that mortgageedis
criminated against Native Americans, people with
disabilities, and African Americans. U.S.C.A.
Const.Amend.5; Fair HousingAct, § 804, 805, 42
U.S.C.A. § 3604, 3605; D.C. Official Code, 2001
Ed. § 13—423(a).

161 FederalCourts170B€1O37

170B FederalCourts

17OBXI Courtsof District of Columbia
17OBXI(A) In General;District Court

170Bk1035JurisdictionofDistrict Court
170Bk1037 k. Personssubject. Most

Cited Cases

District of Columbia’s long-armstatute, granting
personaljurisdiction over an individual as to a claim
for relief arising from the person’s transactingany
businessin the District of Columbia, is given an ex
pansive interpretationthat is coextensivewith the
Due ProcessClause.U.S.C.A. Const.Amend.5; D.C.
Official Code,2001 Ed. § 13—423(a).

171 ConstitutionalLaw 92 €‘3965(1O)

92 ConstitutionalLaw

92XXVII DueProcess

92XXVII(E) Civil Actions andProceedings
92k3961JurisdictionandVenue

92k3965 ParticularPartiesor Circum

stances

92k3965(1 0) k. Representativesof
organizations;officers, agents,and employees.Most
Cited Cases

FederalCourts170B €‘1O37

170B FederalCourts

17OBXI CourtsofDistrict of Columbia
17OBXI(A) In General;District Court

1 7OBkl 035 Jurisdictionof District Court
170Bkl037 k. Personssubject. Most

CitedCases

Mortgagee’spresidentwas not protectedunder
fiduciary shield doctrine, on grounds that he was
more than employeeof mortgagee,as required for
exercise of personal jurisdiction, comporting with
due processrequirementsand District of Columbia
long-arm statute, over nonresidentpresidentbased
not only on his personalcontactswith forum but also
his contactscarriedout solely in corporatecapacity,
andthus, amendmentwaswarrantedto addpresident
as defendantin Fair Housing Act suit alleging that
mortgageediscriminatedagainstNative Americans,
people with disabilities, and African Americans,
where president exerted significantinfluence over
mortgagee’s policies, procedures, and operations.
U.S.C.A. Const.Arnend.5; Fair HousingAct, § 804,
805, 42 U.S.C.A. § 3604,3605; D.C. Official Code,
2001 Ed. § 13—423(a).

[8] FederalCivil Procedure170A€‘851

170A FederalCivil Procedure
17OAVII Pleadings

I 7OAVII(E) Amendments

170Ak851 k. Form and sufficiency of
amendment;futility. Most CitedCases

A low likelihood of successon the merits is not
an acceptablereason for denying leave to amend.
Fed.RulesCiv.Proc.Rule15(a)(2),28 U.S.C.A.

[9] FederalCivil Procedure170A€‘1383

170A FederalCivil Procedure
17OAX DepositionsandDiscovery

17OAX(C) DepositionsofPartiesand Others
PendingAction
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17OAX(C)3 Examinationin General

1 7OAkl 383 k. Time and place of ex

amination.Most CitedCases

Generally,the depositionof a corporationby its
agents and officersshould betaken at its principal
place of business;however, this rule is subject to
modification when justice requires. Fed.Rules
Civ.Proc.Rule30(b)(6),28 U.S.C.A.

1101 FederalCivil Procedure170A€‘1383

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

17OAX(C) Depositionsof Partiesand Others
PendingAction

17OAX(C)3 Examinationin General
17OAk1383 k. Time andplace of ex

amination.Most Cited Cases

Four relevant factors district courts consider
when determiningwhethermodification is appropri
ate for generalrule that depositionof a corporation

by its agentsand officers shouldbe takenat its prin
cipal place of business:(1) location of counsel for
both parties, (2) size of defendantcorporationand

regularity of executivetravel, (3) resolutionof dis

covery disputesby the forum court, and (4) natureof

the claim, relationshipof the parties,and expenseof

holding the examination. Fed.Rules Civ.Proc.Rule

30(b)(6),28 U.S.C.A.

1111 FederalCivil Procedure170A€‘1333

170A FederalCivil Procedure

17OAX DepositionsandDiscovery

1 7OAX(C) Depositionsof Partiesand Others

PendingAction

1 7OAX(C)l In General

17OAkl333 k. Compensationof depo

nent.Most CitedCases

FederalCivil Procedure170A €‘1383

1 70A FederalCivil Procedure
17OAX DepositionsandDiscovery

. 17OAX(C) Depositionsof Partiesand Others
PendingAction

17OAX(C)3 Examinationin General

l7OAk1383 k. Time and place of ex
amination.Most Cited Cases

Ratherthanbeing deposedat mortgagee’sprinci
pal place of business,mortgagee’spresidentwas re
quired to appearin Washington,D.C. for deposition
asmortgagee’sdesignee,underdiscoveryrule, requir
ing organizationto designateindividual to testify on
its behalf about information known or reasonably
available to organization,although plaintiff in Fair
Housing Act suit againstmortgageewas requiredto
bearreasonablecostsof president’stravel and lodg
ing, whereplaintiff andcounselfor bothpartieswere
located in Washington, D.C., and president fre
quentlytravelednationwide forwork-relatedreasons.
Fair HousingAct, § 804, 805, 42 U.S.C.A. § 3604,
3605;Fed.RulesCiv.Proc.Rule30(b)(6),28 U.S.C.A.

*28 BradleyHoward Blower, Glenn Schiactus, John
PeterRelman,Megan Moran—Gates,Relman& As-
sociates,PLLC, Washington,DC, for Plaintiff.

David M. Souders,Weiner Brodsky SidmanKider
PC,Washington,DC, for Defendants.

MEMORANDUM OPINION
ROYCE C. LAMBERTH, ChiefJudge.

Before the Court are three substantivemotions:
plaintiffs Motion [26] for Leaveto Amendthe Com
plaint, plaintiffs Motion [38] to CompelAppearance
of Rule 30(b)(6) Designee inWashington,D.C., and
plaintiffs Motion [40] to Compel Discovery Re-
sponses.As detailed below, the Court will grant
plaintiffs Motion [26], grant plaintiffs Motion [38],
anddenywithoutprejudiceplaintiffs Motion [40].
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A. FactualBackground

Plaintiff is suing defendantsfor alleged viola-

tions ofthe Fair HousingAct, 42 U.S.C. § 3604 and

3605. Specifically, plaintiff alleges that defendants

discriminatedagainstNative Americans,peoplewith

disabilities, and African Americansby explicitly re

fusing to grant mortgagessecured*29by “properties

locatedon Indian reservations,”“propertiesfor adult

foster care,” or row houses in Baltimore, respec

tively. Plaintiff seeks declaratory, equitable, and

monetaryrelief.

B. Plaintiffs Motion [261 for Leave to Add W.

LanceAndersonasa Defendant

[1] Plaintiff seeksleave to amendits Complaint

to add W. Lance Anderson, co-founderof NovaStar

Financial and presidentof both NovaStarFinancial

and NovaStarMortgage,as a defendant.An answer

having beenfiled, this Court will “freely give leave

when justice so requires.” Fed.R.Civ.P. 1 5(a)(2).

However, it is within the Court’s discretionto deny

leaveto amend for“sufficient reason,suchas ‘undue

delay,badfaith, [ I dilatory motive . .. repeatedfailure

to curedeficienciesby [previous] amendments. . . [or]

futility of amendment.‘ “ Firestonev. Firestone,76

F.3d 1205, 1208 (D.C.Cir.1996) (quoting Foman v.

Davis, 371 U.S. 178, 182, 83 S.Ct. 227, 9 L.Ed.2d

222 (1962)). The Court shall grant leave to amend

here.

Plaintiff seeksto add Andersonbecause, based

on defendants’interrogatoryresponsesand other in-

formation, plaintiff contends that Andersonis the

sole personresponsiblefor the allegedlydiscrimina

tory lending policies challengedin the Complaint.

(P1’s Mot. [26] at 1 .) Defendantsarguethat (a) be-

causeof the fiduciary shield doctrinethe Court can-

not exercisejurisdiction over nonresidentAnderson,

and (b) even if it could the claims against Anderson

are without merit and do not warrantamendingthe

Complaint.

[2][3] Andersonworks in KansasCity, Missouri
and livesin a nearbyKansassuburb.This Courtmay
exercisejurisdiction over a nonresidentdefendantif
jurisdiction is proper under both the D.C. longarm
statute and the requirementsof constitutional due
process.GTE New Media Services, Inc.v. BellSouth
Corp., 199 F.3d 1343, 1347 (D.C.Cir.2000).Defen
dants argue that this Court’s exerciseof jurisdiction
over Andersonwould fail becauseof the fiduciary
shield doctrine. Thefiduciary shield doctrinecoun
sels that “[p]ersonaljurisdiction over the employees
or officers of a corporationin their individual capaci
ties mustbe basedon their personalcontactswith the
forum and not their acts andcontacts carried out
solely in a corporate capacity.” Bailey v. J & B
Trucking Servs., Inc., 577 F.Supp.2d 1 1 6, 118—19
(D.D.C.2008)(quoting Wiggins v. Equfax Inc., 853

F.Supp.500, 503 (D.D.C.1994)(Lamberth,J.)). Be-
causeAnderson’s contactswith D.C. are all in his
corporate capacity, defendantsargue, the fiduciary
shielddoctrinemakesjurisdiction overhim improper.
Plaintiff countersthat an exceptionto the fiduciary
shield appliesto Andersonand thus corporatecon-
tactswith the forum canbe considered.

1. If an Exception to the Fiduciary Shield Applies,
PersonalJurisdictionOver AndersonIs Appropriate

[4][5] Absent the fiduciary shield doctrine is-
sue—thatis, if an exceptionto the doctrine applies—
this Court can exercise personaljurisdiction over
nonresidentAnderson.Under the Fifth Amendment’s
Due ProcessClause,this Court canexercisejurisdic
tion overAndersonif he haspurposefullyestablished
“minimum contactswith [the District of Columbia]
suchthat the maintenanceof the suit doesnot offend
‘traditional notions of fair play and substantialjus
tice.’ “ Int’l Shoe Co. v. Washington,326 U.S. 310,
316, 66 S.Ct. 154, 90 LEd. 95 (1945) (quoting
Milliken v. Meyer 311 U.S. 457, 463, 61 S.Ct. 339,

85 LEd. 278 (1940)).The Courtcan*3Oabsentthe
fiduciary shield—attributeNovaStar Financial and
NovaStarMortgage’s connectionswith Washington,
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D.C. to Anderson.Defendantcompaniesclearlyhave

such contacts: between 1999 and 2007 NovaStar

Mortgagereceived3,021 loan applicationsfrom D.C.
residents,and 1 ,230 of those applicationswere ap
proved with loans made. (P1’s Reply Ex. D [30—5]
(Decl. of Caitlin Parton)(reviewingHome Mortgage
DisclosureAct records).)Sucha patternof accepting

applicationsfrom and making loans to District resi

dents, when attributedto Anderson,constitutespur

poseful establishmentof minimum contactswith the

District suchthat this Court’s exerciseof jurisdiction

would not offend traditionalnotionsof fair play and

substantialjustice.

[6] As for the D.C. longarmstatute,D.C.Code§
13—423(a),plaintiff arguesthat jurisdiction could be

achievedunder subsection(a)(l). Subsection(a)(l)

grantspersonal jurisdictionover an individual “as to

a claim for reliefarising fromthe person’s. . . transact-

ing any businessin the District of Columbia.” This

Circuit has held that subsection(a)(1) “is given an

expansiveinterpretationthat is coextensive withthe

dueprocessclause.”Helmerv. Doletskaya,393 F.3d

201, 205 (D.C.Cir.2004)(quotingMouzaviresv. Bax

ter, 434 A.2d 988, 992 (D.C.1981)). Therefore,be-

causethis Courthasalreadyheld thatthe dueprocess

clause has been satisfied through NovaStar Mort

gage’stransactionswith District residents,subsection

(a)(l) ofthe longarmstatuteis satisfiedaswell.

2. The “More Than An Employee” Exceptionto the

FiduciaryShieldApplies to Anderson

Plaintiff arguesthat the fiduciary shield doctrine

is inapplicablewhen the defendantis “more than an

employee” of the corporation. This exception has

indeedbeenrecognizedin this jurisdiction. Forex

ample, the D.C. SuperiorCourt did not apply the fi

duciary shield doctrine to two defendantswho were

the “only corporateofficers” of the corporation,“set

companypolicies and procedures,”were “active in

day-to-day operationsof the company,” andwere

“involve[d with] and supervis[ed]all aspectsof the

company.”Covington & Burling v. Int’l Marketing&

Research, Inc., Civ. No. 01—4360, 2003 WL
21384825 at *6 (D.C.Super.2003) (Blackburne—
Rigsby, J.). Another judge of this Court has twice
recognizedCovington, but in both those caseshe
determinedthat the exceptiondid not apply to the
relevant facts. In Kopff i Battaglia, a “chief pro-
gramrner” of a blast-fax advertisingfirm was found
to be not as integrally involved with the companyas
the defendantsin Covington. He was not an officer,
andhe did not have“any role in directingor control-
ling company policy.” Kopff v. Battaglia, 425
F.Supp.2d 76, 85 (D.D.C.2006) (Bates, J.). In
D’Onofrio v. SFXSportsGroup, Inc., the Court de
terminedthat a CFO and a headof humanresources,
though directly involved with the plaintiffs firing,
did not play enoughof a role in the corporatestruc
ture for jurisdiction to lie under the “more than an
employee” exception. D’Onofrio v. SFX Sports
Group, Inc., 534 F.Supp.2d 86, 92—93 & n. 6
(D.D.C.2008)(Bates,J.).

[7] Andersonlies somewherebetweenthe sole
officers in Covington andthe employeesin Kopff and
D’Onofrio. Based on the information before the
Court, though, he seemscloser to the officers in
Covington—thatis, he appearsto be “more than an
employee.” Again, he is the founder of defendant
NovaStarFinancial and the presidentof both defen
dant companies.Defendants’ interrogatoryresponse
listed Anderson,and only Anderson,when askedto
“identify ... all individuals responsible*31 for No-
vaStar’s [challenged]policies.” (Defs.’ Opp’n Ex. B
[27—4] at 9.) Althoughhe is not thesoleofficer of the
defendantentities, as was the case in Covington,
Anderson,as president,doesappearto exert signifi
cant influence over defendants’policies, procedures,
and operations.Andersonthus is “more thanan em-
ployee” of the NovaStarentitiesand is not protected
by the fiduciary shielddoctrine.

3. Jurisdiction is Proper Based Upon NovaStar
MortgageContactWith Forum

Becausethe “more thanan employee”exception
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to the fiduciary shielddoctrine appliesto Anderson,

NovaStarMortgage’scontactsandtransactionswithin

the forum can beconsideredfor purposesof personal

jurisdiction. As describedabove, those contactsare

sufficient to satisfyboth subsection(a)(l) of the lon

garm statuteand the requirementsof constitutional

dueprocess.

4. BecauseDefendants’Criticism of the Merits of

Claims Against AndersonDo Not Militate Against

Leaveto Amend,PlaintiffsMotion ShailBeGranted.

[8] Defendants’only remainingargumentagainst

plaintiffs motion is their contentionthat plaintiffs

claims againstAndersonare “without merit.” (Defs.’

Opp’n [27] at 1 .) Defendants’main argumentin this

regardappearsto be that Anderson’sactions wereall

takenin his corporatecapacity. Thisis no more than

a rehashof defendants’ fiduciary-shield arguments

and doesnot establishan independentbasisfor deny-

ing plaintiffs motion for leaveto amend.Defendants

also argue that the claims against Andersonof dis

crimination in violation of the Fair Housing Act are

“malicious” and “malevolen[t].” (Id. at 14, 19.) Even

if defendants’characterizationsare true,they do not

form a basis for denyingplaintiffs motion. Finally,

defendantsarguethat it is frivolous, basedon an as-

sessmentof the claim on the merits.But evenif de

fendantsare right, a low likelihood of successis not

anacceptablereasonfor denying leaveto amend.

Becausethe Court has concludedthat it can ex

ercise personaljurisdiction over Anderson,and in

light of the fact that leave shallbe freely granted,the

Courtshall grantplaintiffs Motion [26].

C. Plaintiff’s Motion [38] to CompelAppearance

of Rule30(b)(6)Designeein Washington,D.C.

Plaintiff movesto compelAndersonto appearin

Washington,D.C. to be deposedasdefendantNovaS-

tar Financial’s 30(b)(6) designee.The Court shall

grant plaintiffs motion, but plaintiff shall bear the

reasonablecostsof Anderson’stravel and lodging.

[9][1O] NovaStarFinancial’s principal place of
businessis in KansasCity, Missouri, and Anderson
himself lives in nearby MissionHills, Kansas.“The
depositionof a corporationby its agents and officers
should ordinarily be taken at its principal place of
business. Thisis subject to modification, however,
whenjusticerequires.”8A Wright, Miller & Marcus,
FederalPracticeand Procedure:Civil 2d § 2112
(1994 & Supp.2008). Turnerv. PrudentialInsurance
Co., 119 F.R.D. 381, 383 (M.D.N.C.1988),outlines
four relevantfactorscourts canconsiderwhen deter-
mining whether modificationis appropriate:location
of counselfor bothparties;sizeof defendantcorpora-
tion and regularity of executivetravel; resolutionof
discoverydisputesby the forum court; andthe nature
of the claim and the relationshipof the parties.Ex
penseis also “an important questionin determining
where to hold the *32 examination.” Wright,Miller
&Marcus § 2112.

[1 1] Here,counselfor both partiesare locatedin
Washington,D.C. Plaintiff also arguesthat were the
deposition heldin KansasCity, sendinga plaintiffs
representativeto assistplaintiffs counsel wouldre
sult in additional expense.Defendantcounterargues
thatplaintiffs representativeis not requiredto attend
the deposition,but given plaintiffs experienceand
expertisein fair lendingpracticesthe Courtconcludes
that plaintiffs representative’stravel expensesare
relevant.’As for the secondTurnerfactor, it is un
contested that defendantNovaStar Financial does
businessnationwide(seePl.’s Mot. [38] at 4 (stating
thatNovaStarFinancialmanagesloans in forty-eight
states)) andAndersonadmitsthathe travelsregularly
for work. (Defs.’ Opp’n Ex. 2 [43—4] ¶ 1 1 .) However,
defendant argues that Anderson’s frequent travel
makeshis office time scarceand thereforesuggests
the depositionbe held in KansasCity. This argument
is logical, but it is not aspersuasiveasthe view taken
in Turner (frequent travelsuggeststhat a modifica
tion would be less burdensome).As for discovery
disputes,the Court is not movedby this factor. Most
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discovery disputes could be resolved bytelephone

regardlessof the depositionlocation (in the unlikely

event theCourt neededto get involved at all); the

convenienceof being within the forum is an insuffi

cient reasonto modify the ordinary rule. Finally, as
for the relationshipbetweenthe parties,this factor is

also somewhatof a wash: defendantNovaStarFinan

cial is a corporationthatdoesbusiness nationally,but

plaintiff is an advocacyorganizationwith nationwide

membership.After consideringall of the factors, the

number of deposition participants in Washington,

D.C. (plaintiff and counsel for both parties) and

Anderson’sfrequent work-relatedtravel suggestthat

conducting the deposition in Washington, D.C. is

appropriate.

FN1 . The casethat defendantcites for the

contrary proposition, Fuller v. Summit

Treestands, LLC 2008 WL 3049852

(W.D.N.Y.2008), differs from this casebe-

causethere defendant showed thatplaintiff

had failed to attend otherdepositionswithin

the forum, therebymitigating the relevance

ofplaintiffs potentialtravel costs.

The issueof expensesremains. Although the

Court hasdetermined thatAndersonshallbe deposed

in Washington,D.C., the fact remainsthat plaintiff

choseWashingtonas the forum for this action, pre

sumably knowingfull well that NovaStarFinancial’s

principal placeof businesswas in KansasCity. In

light of the fact that the Court is departingfrom the

general rule—at plaintiffs request—whilealso sig

nificantly reducingthe overallcostsof the deposition,

it seems appropriate thatplaintiff should bear the

reasonablecosts of Anderson’s travel and lodging.

See, e.g., Moore v. GeorgeA. Hormel & Co., 4

F.R.D. 15, 16 (S.D.N.Y.1942) (ordering plaintiff to

pay expenseswhenan in-forum depositionof corpo

rate defendantwas ordered, at plaintiffs request,

basedin partuponlocationof counsel). Itshall be so

ordered. Shouldplaintiff ultimately prevail in this

action, theseexpenses maybe recoverableas costsof

the action. See Fed.R.Civ.P. 54(d); Local Civ. R.
54.1.

ft Plaintiff’s Motion [401 to Compel Discovery
Responses

Plaintiffs Motion [40] seeksto compeldefendant
NovaStarFinancial to respondto certain discovery
responsesmadeof it. At the time plaintiff filed this
motion on November1 8, 2008, the actionwas auto-
matically stayedas to defendantNovaStarMortgage
due to its Suggestionof Bankruptcy[32] filed Octo
ber 8, 2008. The*33 involuntarybankruptcypetition
underlying the Suggestionwas dismissedon March
9, 2009 (seeDocument[50] ), andthe automaticstay
was therebylifted. It appearsfrom plaintiffs motion
andthe responsivefilings thereto thatthe motion was
largely necessitatedby the automaticstay. Plaintiffs
discovery requestsdo not seek anydocuments from
NovaStarFinancial that they do not also seek from
NovaStarMortgage.’2DefendantNovaStarFinan
cial repeatedlycontendsthat (1) the discoveryplain-
tiff seeks to compel would act to circumvent the
automatic stay and (2) some of the information
sought cannot be provided by NovaStarFinancial
becauseit is in the possessionofNovaStarMortgage.
Now that the automaticstayhasbeenlifted, the Court
is optimistic thatthe partiescan resolvethe remain-
ing discoveryissueswithout the Court havingto in-
tervenein theprocess.Accordingly,plaintiffs motion
to compelshall be denied,but without prejudiceto its
refiling shouldplaintiff eventuallyconcludethat de
fendantsarestill improperlywithholding discovery.

FN2. All of the documentrequestsand all
but one of the interrogatoriesaimed at No-
vaStarFinancialrefer to NovaStarFinancial
and NovaStar Mortgage collectively as
“NovaStar”; the remaining interrogatory(#
9) refers to both NovaStarFinancial and
NovaStarMortgage.Indeed,defendantscon-
tend (and plaintiff doesnot contest)that the
discovery sought of the two defendantsis
identical.
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CONCLUSION

For the reasons outlinedabove, the Court shall
grantplaintiffs Motion [26], grantplaintiffs Motion

[38] (with costsborneby plaintiff), and denywithout

prejudice plaintiffs Motion [40]. A separateOrder
shall issuethis date.

D.D.C.,2009.

National Community ReinvestmentCoalition v. No-

vaStarFinancial,Inc.

604 F.Supp.2d26
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